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#US CRIMMIMNIS: 


OR THE 


Law of ENGLAND, 


TOUCHING. 


Matters Criminal. 


RUS CRIMINIS, or the Obli- 
gation of Crime, is whereby a Sub» 
ject for a DeliQt, or Offence againſk 
the Imperial Crownof Englend, is 
obnoxious, and liable to puniſh= 
ment. And a dclid, or offtnce is, whereby 
the King, and Common-wealth (which make 
but one) are injured. 

Of Offences, commonly termed Pleas of the 
Crown, {ome are perpetrated mediatly againſt 
the Crown (though not principally,\yer con- 
{cquentiallyz ) And fome immediatly are ſaid 
to be committed againf the King Himſelf, 
who is Head of the Common-wealths and. in 
whom all general Injuries reſide, and to 
whom the Reformation of all Publique wrongs | 
doth inſeperably appertain, 


The former kind may be dividedints - : al 


' 3 Claſſes, (viz. ; 
+ Into 'thoſe that haye Relation to life te 
fa, ſuch as Homicide, 
B " Into 


* bels, and falſe Rumonrs, 


The Law of ENGLAND, 


- 2, Into thoſe that- reſpe& the Body and 
Members, as Battery, Mayhcm, and Rape. 

3- Into thoſe that belong -to Dominion, or 
property, {achas Theft,and burning of Houſes. 

The latter kind do comprehend High-Trea- 
ſon, Miſpriſiqn of Treaſon, Robbing the King's 
Treaſure, Baibery, Extortion, ſtriking in any 
of the King's Conrts, where He reſides Perſonal» 
Iy; or by Repreſentation, and all manner of 
Breaches' of the Publique Peace; fuch as Con- 
jurations, Routs, Ryots, Afraycs, Duels, Lys 
Of theſe ſeveral kinds 
21 their Order, 

1. Of thoſe Crimes thit are committed medi- 
tly, contra Coronam & dignitatem Regis, 
and do relate to Life it ſelf, as Homicides. 

In Homicide, are worthy of Obſervation , 
the Etymologie of it, and its general Diviſion, 

Eſt bomicidium, {ayes Bratton, hominis Oc= 
ciſio, ah homune fatta, fi enim a Bove, Cane, 
vel alia re non dicetur proprie Homicid:um, 
Eft dictum Homicidium, ab homine, & Cedo. 
quafi hominis Cedim : And with Bra&on Qoth 
Concurre in this matter, another antient Au- 
thor viz. Mr. Horne, whoſe very words are 
theſe ; Homicide eſt Occifion de Home per Home 


Mirror.c- fait, car fi ſoit per befte, ou mischeance neſt Ho- 


1.8c&9. 


I 


micide. Thus much. of the Definition, and Ori- 
gination of the word Homicide : As for the 
right diviſion of Homicide, take this as follow= 
eth : Of Hemicides ſome be done. 
I. Propofito, voluntarily, and of malice forc- 
thought, as petty-Txcaſon, and Murther,  - 
2. Impetn, voluntarily, and not of naſe 
IC 
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ters by miſadventute. 


Touching Vatters Criminal. 


fore-thought : Of theſe ſome be Felony, as 
Man-ſlaughter, and fome be no Felony 3 Of 


which, ſome be in reſpect of giving back inevi- - 


tably in defence of himſelf, upon an affault. 


ot Revenge 3 and ſome without any giving co,z. Joſt; 
back, as upon the Aſſault of a Thief, or Rob- f. 54. 


ber , upon a man in kouſe, or abroad. Some 
upon the Aſſault of one, that is under Cuſtody, 
as the Sherif, or Gaoler afſaulted by his priſo- 
ner ſome in reſpet that he is an Officer, or 
Miniſter of Juſtice, without any affault in Exe- 
cution of his Office or Lawtul warrant, 

3- Caſ# , ſuch as be no Felony, neither 
forethought, nor voluntary, as Man-flaugh- 
Having ſhewed the 
Reader Sr. Edward Cook's divifion of Homicide; 
1 begin wich the tirft Branch, viz, Homicide 
voluntary , and of malice fore-thought , and 
this conteines petit Treafon, and Murder, 

Treaſon (bcing derived from Trabir) which 


is treachcruuſly ro betray , Trakue betrayed, 1 Perir 
and Trahiſon per Contra&ionem, Treaſon is the Treaſon. 


betrayinggit (elf, it is divided into two parts, 
into High Treaſon, and petit Treafon : It 
1s called High, or Grand Treaſon in reſpe& of 
the Royal Majefty againſt whom it is perpetra- 
ted, and Comparatively it is ſtiled petty Trea- 
ſon, in reſped& it is committed againſiSubjects, 
and inferior perſons; ſo that this petit Trea- 
{on is when wiltul Murdef (in the Eftate Oeco- 
xomical,) is committed upon any. Subje&;: by 
one that isin ſubjeion, & oweth Faith, Duty, 
and Obedience to the party Murdered; as in 


" theſe three Caſes following , which are only 


B 2 men- 


Co.3-Inſt. 
f. 4+ & 2.0» 


.'The:Law of ENGLAND, 
mentioned by the:Statute of - 25.. E. 3. C.' 2: de 
prodicionibus, and» likewiſe by Britton Cap. $8. 
& 22: be 

1. When a ſervant ſlayeth his Maſter : This 
was petit Treafon by the Common Law, for it 
t2AF appeareth by the Book 12. Aſs. that a woman 
pl, 30, Afervant killed her Mrs , wherefore ſhe, had 

Judgment given to be burned, which is the 
Judgment at this day of a woman for petit 
Treaſon, And herewithagreeth21 E. 3. 17. 

Upon the A aforeſaid, if the ſervant kill 
19H. 6 the wife of his Maſter, it is petit Treaſon, for 

47, heis ſervant both to the Husband and wife, 
Plowdens * A ſervant upon malice pretended , ſhaoterth 
Com. 86. at a {tranger and mifſcthhim, and killeth his 
b.CroiPr. aſter, being, by 3 this is petit Treaſon in the 


_ fervant (though he intended no hurt to his faid 
Maſter yet ) becauſe he intended. Murther 
thereby. | 

Crompr. A Strvant commands one to beat his Ma- 

| 2s fter, and he killeth him, this is petit Treaſon 


in the ſervant ifhe be preſent. 

If a ſervant has an intent to kill kys Maſter 
Cay * and betvre the Execution of his purpoſe, de- 
caſe 99b, Parteth out of his Maſters ſervice, and being 
ao, H.s, out of his ſervice, put his Intent in Execution, 


aud kills him, who was his Maſter; this is 


47 
Plowdens. petit Treaſon : for the Execution of the Ach, 


— hath a Retrofpecion to the Original Cauſe, 


f. 26. which was malice conceived: when he was a 

\. ſervant. LOC 
Moores _, A maid-ſervanticonſpires to kill her Miſtreſs, 
Reports. jt is petit Treaſon inher, and Murder in the 


Au, 227, 
r= ry 2, When 


op | 


th. 
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net. a 


+ bands death, he is killed by the Servant, in the 
them both, and the' Wife ſhall beburnt. But * © Ds 


Touching-Vatcters Criminal. 
2 When Wife fhyerh her Husband. 
The wife maliciouſly killeth her' Husband, 

this is petit Treaſon in her : But it the, Hus- 

bandmaliciouſly killeth bis: Wife, this 15'0nly - 

Murther”; the reaſon of this diverſity is, for 

that the one is in ſubjeRion, and oweth Obedt- 

ence, and not the other, 
The wife poyſoneth an Apple, tothe intent 

to poyſon a ſtranger therewith, and lald it to _ 

chat purpoſe in a ſecret place, and the Husband j** 

by chance eateth'of it, and dyeth thereof, with- 

in a Year anda day; this is petit Treafon in 
the Wife; for that ſhe intended Murther there- 

by & if the Wife poyſoneth an Apple, or 0. 

ther thing, and'-delivereth it to B.' ( knowing 

of the poyſon) to give to C. and B, giveth it 

to the Husband ( without the afſent of 'the 

Wife ) who cateth thereof in the Wives ab> 

ſence, and he dyeth thereof, this is petit Trea- 

ſon in. the Wife : But if the Wife" poyſoneth a 

thing, to' the intent to poyſon her Husband Plowdy'! 

therewith, the, Husband cateth of it, and bes _ 
cometh: very*licky; but ,recovereth; after _ 
firanger eateth "thereof, and dyeth - thereof, 

this is onely murther in the Wife, ©. © 

If the Wife and Servant conſpire the Hus= 


mPe. 


abſence of the Wife, this is petit Treaſon in _ 3:]uſt 
if 'it had been a ſtranger, it had been murder in 
Hirh onely, and petit Treaſonin' the Wite. 
' "Baron, and Femeout of - affe&ion were reſol- 
vedto go out of the World together z The 
Witc buycs-poyſon, both take'it, the Husband 
_ | A3 dyed 


The Wo- 
mans LaW- 


le. 44. 


The Law of. ENGLAND, 


dyed Itisaquere in theBook, whether this 
were murther in the Wife. 


A Woman compaſſcth with her Avowterer, 


yer, lib. 3. the death-of her Husband, they aſſailed him, 


Riding on the Highway, beating, wounding, 
leaving him for dead, and then they fied : The 
Husband got-up, levied Hue and ery; came be- 
fore the Juſtices; they ſent after the Offenders, 
which were gotten, arraigned, and the matter 
found by the Verdict, the Adulterer was hang- 
ed, the Woman burned' todeath, the Husband 
living : This Judgement was given when v0- 
Iuntas reputabatur- pro fatto, Sic Metellus Celer 
Sergium damnavit, & nox fattur, ſed animus in 
queſtionem deduttus et : Pluſque voluiſie peccare 
noctit, quam mon peccaſſe profuit. : But at this 
day in caſe of Felony, Non debet obefie Conatus, 
#bi injuria nulum habet effequm. 


3. When a Secular, or Religious man ſlayeth 
his Prelate , Ordinary, or Superiour, to whom be 
oweth Faith and Obeaience. 


Note, that unto the Biſhop of every Dio- 
cls, the Clerks, within their Dieceſs, do owe 
Faith and Obedience, which is called Canoni- 
cal Obedience. 

Note likewiſe, that whatſoever A& will 
prove murder between ſtrangers, the ſame will 
make petit Treaſon from the Servant to his 
Maſter, from the Wife to the Husband, from 
the Clerk to his Prelate, or Ordinary, M#zatis 


_ Mutandis ; But whether from a Child to the 


Father, or Mother, &c. may bea Quere , tor 


{ome : | 


wo ODE», C4 Oo NA " = 


Touching Batters Criminal, 


ſome hold that it is petit Treaſon, and others 
that it 15 not. | 

It - the Child maliciouſly killeth the Father, 
or Mother, this faycs one is petit Treaſon ( al- 
though the Father or Mother at the ſame time 
gave neither meat, drink, or Apparel, nor wa- 
gcs to ſuch Child ) in reſpe& of the duty of 
nature violated, vide 21.'E. 3. 17 Fook Treas * 
ſon 6. | PERs 

A Baſtard killeth his Mather, this ſcemeth Cromps?, 
petit Treaion 3 for the Mother ,is certainly 2": 
known. wr. 

The Son, qr Daughter in Law, killeth the 
Father, or Mother in Law, with whom they * 
dwell, and do' ſervice, and. have meat, .and p,jjfons 

- Arink, it is petit Treaſon 3 although ſuch Child xep.-1. 
take no wages, bit the Indi&menc ſhall be by Mar. 1- 
the name of Servant. Hts 

But my L. Coke fays thus; If the Child com- 

mit Parricide in killing his Father and Mother 
Cof which Solon interrogatus cur nelius parricadio 

ſupdlicium indixiftet ? Se id neminem faGurun 

putaſie reſpondit. The Law-makers never ima. 

gined, any child' would do) this caſc is out of 
the Stat, of 25. E.3, c. 2, unleſs the child 

ſerved the, Father, or Mother for wages, or 

meat, drink, or apparel, for that it is none of 

thoſe three kinds ſpecifted in the Law atorc- 

faid: And yet (Cfayes he ) the" offence is far 

| more hainous, and impious in a child, than in 

| a ſervant, for, pzccata contra' naturam ſunt grd- 

viflima;, but the Judges are reſtrained by thi 

faid Act; to interprec it, a fimtili, or a Minore hy 

Majrs, The hainouſneſs of this Parricide ap- 

B 4 pcars 
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quia wit —— which is idaioed] Y 
civil Law, for-thoſe that are guilty of the 
: Pegs, parricidi) j more Majorum bec in- 
icida virgis ſanguineis verbera- 
leo i inſuatut cum Cane, gallo galing- 
&to "&- vipers, & ſimia, deinide in mare profun- 
| dum Culleus jatletir, D. 4,8; 9, 9- Thus mueh 
Of petit Treaſon.” © © 
Murder cometh of the; Saxon word "PLF-012 
's or Merdren, and 'Mordridus is . the Murderer 
 eyen untill this day amongft them in Saxony, 
om whence we, have moſt of, our words : or, 
t inay be | deriy ed of Mort, and Dire, as Movs 
Dies El Cruel 2 Horrible death. 
ls Murther in out Law is Two-fold; ci 
; thet bf hitnſelf, Or of another. | 


2 b, of Murgering \ 4 mans ſelf, called Felo 
"1 


 Felodeſe p fayes Coke ).is man, or woman, 
Which being Compos mentis; of ſound memory, 
and of the Age of Diſcretion, killeth himſelf, 
which being, Aawfully found by the Oath of 
Twelve men 3 all the, Goods and Chattels of 
the party lo offending, arc forlgited : And the 
Reaſon; why Felo de ſe doth forkit all his 
Goods and Chatte)s is, becaule it. is an offcnge 
- 38ainſtthe King, who by that. perpetration js 
deprived of a SubjeR : And indeed no._ man by 
the Law of nature Thath ſack ppwer over his 
own life, as to take itaway, or to oblige it by 

any Contract, or Bargain, vide Gret, Lib, 24 c 
SI: Feel 1, Lib. 3+ & 11.8%, 18. Having ſhew- 


ed 


£ 


We 


- ,voluntas, & ies tum. . diſtinguit -:  Doluntas & D, 


Touchins Batters Criminal | 
ed the Deſcription, of F Js de'ſe, <8) the Reaſon/''.©* 1 


of forfeiting his Chattels, i propoſe theſe 


Queries with their Reſolutions, 
IWhether a perſon that is. non, compos menils, Quzre x, 
giving himſclf a mont al wound, and. after recave- 


ring his memory, before death. enſues,” be Felode +7 -» 

ſc? * 
If oneduring the time that he | is #0 compos Kei 

.mentis giveth himſelf a mortal wound, whercof 9 


he, when he hath recovered his memory: dycth, | 
he is not- Feloda ſe.z And the Reaſonis beeauſe .c51 
the ſtroke, which was: the caule of his, death, _ 
-was given, when he was not Cempog,mentic * 


"Et attus non facit Keum, niſi mens ſit reac, And wil 


this is agreeable to the civil Law; Maleficia-: 


propoſitum maleficinmys delinquents diſtinguit : De- nee 
liam. ceſſat, ubi delinquendi ammus nog eft. ' | 
Whether a man. can be. ſaid. to be Felode ſe Qu, 25/- 
#208 an involuntary AT ? 
_ A manmaybeſo; As if 4, give B, ſuch Va 
firoke, as he felleth him, to the ground, BR. oY 
draweth bis knife,and holds .it.upfor his: awn «+ ,*» 
'defence.: A. in haſt, meaning totall upon B. tp F 
kill him, falleth upon the knife of. B. whereby 3'=,Z8% 
ts jxwoumdel to.death, he: is. Felo.deſe.: For 286, 
B,did gothing þ gk airs was. lawful in 6 23P 
hisown defence nl F Vine Vi defendere ſayes the * "54, 


civil Law, ones Jeges, nts jure permit» | - 


aunt, 
91H the pF of Felo deſe be forfeited be- Qu, 3, 
foreit be hate ecord, that \be 4 Felo deſe? 
No Goods be forfeited, untill it be lawfully Reſp, 
found by the Qath of Twelve men, that he 15 ' 
Fels 


 ;10 _ TheLawof ENGLAND, 


Plowd. Felodeſe: And this doth belong to the Coro- 
f0l,360,b. yer ſuper viſum Corporis, to enquire thereof: 
and if it be found before the Coroner, ſuper viſum 
Corporis, that he was Fels de ſe, the Exccu- 
.tors or Adminiſtrators of the dead ſhall have 
no Fraverſe thereunto. And this is the rea- 
Co, Lit, fon that no man can preſcribe to have Felons 
E, 114, 2b, 900ds, becauſe they are not forfeited untill it 

L 55109. befound of Record, thatheisF els de ſe. 
Qu, 4. How @ Felo de ſe ſhall be enquired of, where 

the body cannct be found? <. 

Reſp. IF a man be Fels de ſe, and is caſt into the 
Sea, or otherwiſe ſo ſecretly hidden, as the Co- 
Hill, 7 Yoner cannot have the view of the body, and 
Eliz; ix by conſequence cannot enquire thereof: In 
the Kings this cafe it may be inquired © thereof by the 
—_— Juſtices of Peace of that'County, for they have 

"WHO? . . . - . 
Court, in PWEr by their Commithon to inquire of all 
the Caje of Felonies. | ButiF it be found' before them, the 
vn-Lavgh-- Executors, or Adminiſtrators of the dead may 
_ "A have a Traverſe thereunto, but not to the In- 
* .* diqment taken before the Coroner, ſuper viſiem 

| corporis, as before is ſaid, © 
Qu, 5» Whether a joyut Tenant of Chattels perſonals, 
. becoming Felode ſe, doth forfeit the whole ? 

Reſp, There 1s a diverſity between Chactels perſo- 
nals in Aion, and in poſſeſſion: 'for if a debt 
be owing totwo, unlels it be incaſe of Joynt- 


8 E, 45 4» 
7 E.447,4, 


plows, Merchants, and the one is Feto de ſe, hedoth 

Com, 59, forfeit the whole : but otherwiſcit is of goods 

b, in poſſe{lion, for there he forfeiteth but his 
art. oy 

Qu, 6, Whether, a debt upon a bare Contra@ be for- 

| feitable ? 4.44 


if 
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Touching Batters Criminal. IF 


If a man that is Felo deſe has adebt upon Reſp, 
a bare contra, and not upon ſpecialty, this <—__ 262, 
ſhall not be forfeited unto the King, Thus ?* .* 7 
much of Felo de ſe. | 


2 Of Murder inrefped of another. 


Bradon defineth this kind of Murder to be p. 
Homicidium, quod nullo, preſente , nul ſciente Lib, 3,c, 
nully andiente, null vidente, clam perpetratur : Ra I, 
And of the ſame mind is Byzttox, whoſe words Brick 
are Mardre eſt eccifion de home diſconn feloniouſ= 6, 
ment fait dount home ne poit ſcaver per qui, ne 
per quex : As allo. Fleta: Ejt mnurdrum occulta 
hominum occiſio, a manibus homiuum uequiter per- Lib, 1, c, 
petrata, que nulls ſciente vel vidente, fatta eft, 39 
preter ſolum Interfeftorem, & ſuos coadjutores & 
fautores; yet Fleta ſaith allo, that it was not 
murder, cxcept it were proved, that the party 
ſlain were, Engliſh, and no ſtranger ; But as 
Stamford faith, the Law in this point hath 
received an alteration by the Stat. of 44. E, 

3-' And. therefore this murder is now other- :4E,z,c.4 
wiſe to bedetined, or deſcribed : It is when a 
Reaſonable Creature (be it man, woman, child, 
Subject born, or Alien, perſons outlawed, or 
otherwiſe attainted of Treaſon , Felony, or 
premunire, Chriſtian, Jew, Heathen, Turk, or 
other Infdel, being under the Kings peace } 
is ſlain, or killed by a man of ſound memory, 
and of the age of diſcretion, with malice 
foxethought either expreſſed by the party, or 
Touchs 
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ed againſt one, it ſhall be extended towards ano- 
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"Queries with their Solutions : 
erthis ſame malice, thongh it be intends 


yt 


SR = 

_ This Malice is 6 odious in Law, as though 
it. be intended againſt one, it ſhall be extended 
towards avother ; And therefore Brattor's 
words are 3 fiquis #unum  percuſſerit cum alium 
peremtere bellet, in felonia tenetar : As if A. 
put poyſon into a pot, to the intent to poyſon 
B. and ſet the fame'in a place, where he ſup- 
poſeth B, will come and drink thereof, 'tnd by 
accident one C, unto whom L. Hath ho 'matice, 


' - cometh, and'of his'own will rakerh the pot, 
'* and drinketh” thereof; of which” paylon he - 


dycth This is mutder in A. for the Law doth 
couple” the event with: the intention, and the 


_ end with ' the cauſe; But herein is a diverſity 


Saunders 
Caſe, 


' in B. becauſe he did: the Act, which ſprang, out 


between the principal, and the Acceſſory For 
if A. command B. to kill L S. and B. killerth 
7. D. miſtaking him for 7. S. this is muyder 
of the Root of malice, but £4; is not Acceffory, 
becauſe his own commandment was not pur- 
fued: But on the other fide; if: 4. command 
B.to kill Z $. by poyſon, and he doth it by: 
violence, 4s by weapon; fharpe or blunt, Gun, 
Croſs-bow, Crufhing, &c: in this. caſe 'not- 
withſtanding the fa& be mot executed accord- 
ing to the mean preſcribed 3 yet A. is Accefſov 
IY nevertheleſs; for the commandment was to 
kill, which cnſacd, though the mean was'nof 
followed, A 

| - Wits 


” 


ling the former, viz.” Malice expreſſed, 


_— — 


 reftable, than by any other means ? 


grievous and lingring death, than the commmen 


Touching-Watters Crimi —5 
Whether killing a man by'poyſon be more de- Qu 2. 


To kill a man by poyſon, ſayes Coke, is the cy. 
moſt deteſtable of all, becauſe it 'is moſt hor- , *._ ... 
rible and fearful to the nature of man, and of . 
all others can be leaſt :prevented, either by 
.Manhood, or providence: This' offence 'wss 

fo odious, that by AQ of Parliament it was 2:H,8,c,9; 
made High Treaſon, and it inflidted a more 


Law preſcribed, viz. That the Offendor ſhall 
be boyled to death in hot water: upoiy\'which 
Statite Margaret Davy a young - wSman was 
attainted of High Treaſon for ptyſoning her anno 33 
Miftreſs, and ſome others, was beyled to death H, 8, 
in Smithfield the Seventeenttwof March -in the of 
ſame year : But this Atiwas afterwards re- < 
pealed by - 1 E.6.c. 32> and 1. Mar. c. '1. Ha- | 
vinggiven you the words of Sir Edward Coke, F 
touching poyſoning, I ſhall mention fomething . 
in the civil Law concerning it: : , 

Plus oft hominem extinguere veneno, quam cs Cod,s,r 4 
cidere gladis.. For Clam interficere; ſayes Gotbs- 
fredus on the Text, pravius eft., quam palam. 

Plus eft hominem veneno extinguere, quam gla- Doftores? 
dis occidere, ad Juſk, 4, 
, Lege Cornelia, & venefici) Capite | damnantur ALY | 
qui artibus odiofis, tam venenis, quam ſuſurrir FE 56 | 
magicis homines occiderint ; vel mala inedicamen- 31% 3 [i 
ta _ Ne | 

ether an Infan within the age” of 'Nine 152 

years, can be guilty of 'Murder ? 's F 1.x Wie" 
\ Un Infam deing age ix ans occift un Enfant de 5: - 
prone E Eonfeie be Felony, & aut faevereed Suh, 
Ci pac? que 


5; Vela f ENGLAND, 
.* = qte quent it Iny avoit tne,” # ny. occult & aux: 
le Sanke que fuit ſur Iuy efſtundes, fiil ceo excuſe ; 
. - And the Judges held, that he ought to be 
* , hanged. But Fairefax ſaid; that the words of 
3H, 7,1,b. : ; 

* Forteſcwe were, viz. That the Reaſon why a 
perſon-is executed for Murder, is for example, 
that others may fear to offend 3 But ſuch pu- 
niſhment can be no example to ſuch an Infant, 
or to a perſon'that hath not diſcretion. 

Le Recorder de Londres monſtre coment un en« 
fant entre le age de x. ans,& xii. ans fuit endite 
de mort, &- il fuit appoſe de ceo, & 1 dit, que il 
gard barbettes ove celtuy que eft mort & ils bappen 
a variance per que it Iuy ferift en le gule, puis en 
le Teſte & iſſint en divers Lieux del corps tanque 
qu'il fuit mort, & donques il trahift le corps ex 
3H,7,124Þ Je corne, & les Trftices pur ſonrendr', & pur 
ceo que it -narroit le matter playnem ent reſpite le 
Judgment, & pluſours Fuſtic* diſont, que il fuit 
deigne mort &c, And the Reaſon is, quia malitia 
ſupplet etatem : with this our Rule do con- 
cur the Roman Laws. 
_ Impunitas delifti propter etatem nou datur, ſt 
modo in ea quis fit, in quam crimen, quod intendi- 
| Cod 9,49, £#7, cadere poteſt >, i. e. fi medo fitproximms puber- 
7, dc Pce- tati, &f ea ſentiat 1n quibus deliquit. 
oY "IX, Malitia minoris et2tem juſtam eſſe repreſentat, 
Ko © ac ſupplet, vel fic: Malitie non ſuccurritar. 
Qu, 4, Whether Malice prepenſed muſt be continuing, 
till the mort al wonud given 2 
_ Albeit there had been mialice between two, 
; and after they are pacified, and made. friends, 
Co,3.Ioft, #ndafter this upon a new occafion fall out, and 
E, 51, ' * theonckilleththe other, this is Homicide, but 
| no 
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Touchinx Batters Criminal, 5 


no murder, becauſe the former malice continu- 
ed not. 

Soif A. command B. to kill C. and before 
the At be done, A. repentcth, and counter- 
mandeth his Commandment, and charge B. not jy, . '- 
to doit if B.after killeth him, A. is not ac- & 
ceſſory to it for the malicious mind of the 
Acceſſory ought to continue to do ill, untill 
the Act done. » 

Whether Murder can be committed of a child Qu Fo 
in utero matris ? 

It -a Woman be quick with Child, and by a gy 
Potion, or otherwiſe killeth it in her wombz * 
or if a man beat her, whereby the Child dycth 22E.3Cor 


* im her Body, and ſhe is delivered of a dead 253+ 


Child; this is a'great miſpriſion, and no mur- %E-2,C0r- 
der : But if the Child be born alive, and dyeth #" 

of the Potion, Battery, or other caule, this is 
murder; for in Law it is accounted a reaſo- 
nable Creature, in rerum natura, when it is 
born alive. 

The Law holden in Bre&or's time was, fi ali- 
quis, qui mulierem pregnantem percuſierit, vel ei 
venenum dederit, per quod fecerit abortivus fi 
puerperium jam formatum fuerit > & maxime 
fi frerit animatam, facit homicidinm- And let 
us now ſ{ce what the civil Lawfaith, de parts 
«bao fi mulierem viſceribus ſuits vim intuliſſe, 

. ogg , ,-— 2? D,48,8,8, 
quo partum abigeret, conftiterit, cam in exilium 
preſes Provincie exiget. | 

Creero #8 oratione pro Cluentio Avito ſcripſit, D, 48, 39, 

Milefaw mulierem, cum efſet in Afia, 394 1r- 


quod 8b beredi bus ſetmudis accepts pecnia par- _ «bas, 
try fibs medicamantis ipſa abegiſſet, roi Copitalis | 


(had 


—  w_— my 


4 


\ItisEnaRed, That if any Woman-be deli- 


vambel any fue, Male;or-Fernale, which be. 


21 Jag, cy ing born Mive, ſhould by the Lawes be a Ba- 


27, *© 


Qu, 7, 
Sol, + 


_ ſtard;'and ſhe (endeavour privately, cither by 
drowning, or ſecret burying thereof; as that it 


may not come to light, whether it were botri 
alive, or not, but be dncealed ; In every ſuch 


caſe the Gid Mother ſo offending, ſhall ſuffer 


death as in caſe of murder, except ſuch Mothet 
can. make. proof by one witneſs at leaft, that 
the Child, whoſe death was by her (o intended 
tobe concealed, was born dead. 


Whether be that ftabbeth another to death ſhall 
ſuſfer, asin caſe of wilful murder ? 


It is Enacted, That every -perſon, which 
ſhall tab, or chruſt any perſon, that hath not 


1 J3 ©B8, then any Weapon drawn, or hath not then firſt 


Q,8, 


Sol, 


ſtricken the party, which ſhall be ſo Rabbed, 
or thruſt; ſo as the perſon ſtabbed, or thruſt; 
ſhall thereof dye , within the pace of fix 

months, although it cannot Þe proved, that 
the ſame was done of malice forethought z yet 
the party ſo offending, and being thereof con- 
victed by the Verdi of JF welve men, Con- 


felſon or otherwiſe, according to'the' Laws of 
this Realm, ſhall be excluded from the benefit 


of his Clergie, and ſuffer death, as in caſe of 


wilfal murder. 
Whether ' « Murder committed vet of the. 


Realm, ca be tryed by the. Commou Law ? 
_—_ twoof the ng Subjetts go over into'@: 
. Hy 4b, "RP Countzey, ang fight: —_ oe. «the 


1.08 


_:: Whether tibr admits Mother" +6 aha A 
the death of her Baſtard Child ? | 
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Touching matters Criminal — 34 
bne kill the other , this Murder being done Statnf: pl. 
but of the Realm, cannot be for want of Try- meg on 
al heard, and determined by the common Law "\ Te 
of England; but it maygbe heird and deter= ' 
mined before the Conſtable and Marſhal, whoſe 
Sentence is upon the teſtimony of witneſſes, 
and combat; and accordingly where a Sub- 
je of the King was lain in Scotland by others 
of the Kings Subjects, the Wife of 'the party 
ſlain had her appeal therefore before the Con? 
ſtable and Marſhalz and ſoit was reſolved in 
the 35th, year of Queen Elizabeth, in the caſe 
of Sir Francis Drake, who ſtrook off the head 
of Dowtie, in partibus tranſmarins, that his 
Brother and Heir might have an appeal, | 
So ifa man be mortally wounded in Franee, Co.Lit.96, 
and dycth thereof in Exgland, it is faid that 5. 
an Appeal doth lye upon the ſtatutes of 12 ©2:3 loft. 
R. 2.c. 2.and 1 H,g.c, 14, for it is not puniſhas Ws. 
ble by the common Law , becauſe the ftroak 
was given there where no Viſne can come;and 
therefore the ſame ſhall be heard and determi* 
ned before the Conſtable and Marſhal : Thus 
much of Murder proceediug from Malice pre« 
penfed and expreſſed 3 as for Malice 'implyed; 
it hapneth in three caſes, | 
1 In reſpect ofthe manner of the deed 3 as _ ..... . 
if one killeth another without any provocas uk 
tion of the part of him that is ſhin, the Law Iyes, 
implyeth malice: if one make a wryor diftors - 
ted mouth;or the like countenance upon ano- 
ther, and'the other immediatly-ptirſues, and 
kills him, 'it-is murder , for-/ic ſhall be preſu® 
med to bemalice precedent 3 and' that fueh 
C ; a 
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him upon the ground threc Furlongs, and by 


tycg; the laid Payne at the Horſes tayle, 

ook ;him' two. firoaks with a cudgel, 
tyed.to the aid Horſe, whereupon the 
ran'away with him, and drew him up- 
onthe ground three Furlongs, and thereby 
brake his ſhoulder, whereof he; inftantly dy- 
ed, and murdered him: Upon this Inditment 
he beingarraigned , pleaded rior guilty, and 
thereupon a ſpecial Verdi& found , that the 


| Earlo Denbigh was pofleſſed of a Park called 
Auſterly Park, and that the ſaid Haloway was 
Wood-ward of his Woods in the ſaid Park, 


and that the ſaid Payne with others unknown, 
entred the {aid Park to cut Wood there, and 
that the aid Payae climbed up a Tree, and 
withan hatcket cut down ſome boughs there- 
of, and that the ſaid Halloway came riding in- 
to the Park , andſceing the {aid Payne on the 
Tree, commanded him to deſcend, and he de(- 
cending from thence, the ſaid Halloway ſtroke 
him two blows-upon the back with his cudgel, 
and the faid Feyne having a Rope tycd about 
his middle, and oneend of the Rope hanging 
down, the faid ay tyed the end of that 


Rope to the Horſes tayle, and ſtruck the ſaid || 


Payne two blows upon his back , whereupon 
the ſaid Payne being tycd to the Horſes tayle, 
and the Horſe ronning away with him, drew 


this 


UE "74. } 


he 


Touching matters Criminal, 
this meanes brake his ſhoulder, whereofhe in- 
fantly dyed, and the ſaid Halloway caſt him 
over the pale into certain buſhes, and whether 
upon all this matter found , the ſaid Hallowsy 
be guilty of the Murder prowt , they pray the 
diſcretion of the Court, and if the court ſhall 
adjudg him guilty of Murder, they find him 
guilty of Murder 3 ifotherwiſe, they find him 
guilty of Man-ſlaughter; and this ſpecial 
Verdi& by Certiorari was removed into the 
Kings Bench , and depended three Termes 3 
and the opinion of all the Judges and Barons 
was demanded , and they all ( beſides H#tton, 
who doubted thereof) held clearly that it was 
Murder : for when the Boy who was cutting 
on the Free came down from thencenpon his 
command.and made no reſiſtance, and he then 
ftruckhim two blowes , and tyed him to the 
Horſes tayle, and ftruck him again,whereupon 
the Horſe ran away, and he by that- meanes 
ſlain, the Law implies malice , and it ſhall be 
faid in Law to be malice prepenſed ; he doing 
it to one who made no reſiſtance 3 he was ad- 
judged to be hang:d, and was hanged accor- 
dingly. 

It a man give poyſon to another perſon, of 
which poyſon the party dyeth within the 
Year, this implyeth malice, and is adjudged 
wilfulMurder of Malice prepenfed. 

Note, that a man may be /poyſoned Four 
manner ot wayes. 

1 Guſt, by Tafte, that is by"Eating or 
OY , being infuled into his meat or 

rink, 


& 2 Auhe- 


Co;3.1nt. 


52, 
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& 45 anemity, Goppeſit as by # Gliſet , or 
the like. Thiis'much of malice implycd in re+ 
_ fpc ofthe channer ofthe Deed, 


. 


2 Malice implyed doth ha in reſpe& of 
the perſon Nain. I Sos: 4 
And therefore it hath been reſolved, that 
on th 9. ifany Sheriff ; Under-Sheriff, Sergeant , or 
Mackal- Officer who hath execution of Proceſs be ſlain 


en, in doing his Duty , it is murder in him who 
part kills him,although there were not any former 


Mackal- malice betwixt them 3 for the ET of 
7 beys g's Procels is the life of the Law 3 and therctore 
You” he who kills ſuch an Officer ſhall looſe his life; 
6a/e, for that Offence is. Contr poteftatem Regis & 
Legis, and therefore in ſuch caſe there needs 

_ Not any inquiry of malice. | 
The fame Law is, if any Juſtice of Peace, 
Conſtable,-or any other Officer , or any who 
comes with them in their Atfiſtance, for the 
preſervation ofthe peace be ſlain in executing 
their Othce, it is murder through malice im- 
plyecd : - if a Watch-man be killed in flay- 

i tzht-walkers,it is murder ; 

Ss Thomas Pew was Arraigned for the 
murder of one Gardiner , and upon evidence 
Co, Inft.f, it appears that the ſaid Gardiner was a Bay- 
$2. liff Swormnand known, and Under-Bayhff to 
the Dean of I eftminſter ; and he having the 
Serifls Warrant to Arreſt the faid Themes 
Pew, 


Touching matters Triminal, 


Pew, upon aCapias out of the common Bench, 
and ſeeing him in Shyre-lane within the li- 
berty of Weſtminſter , the ſaid Pew ſeeing him, 
drew his Sword, and the ſaid Gardiner ap- 
proaching to lay hold upon him (not ufiug 
any words of Arreſt (as was proved,) Thomas 
Pew ſaid (as it was proved upon the Exami- 
nation of two Witneſſes before the Coroner ) 
ſtand off, come not near me, I know you well 
enough, comeat your peril; and the Bayliff 
taking hold of him, he thruſt him with his 
Sword that he dyed immediatly : It was held 
by all the Court that it was murdcr, for he 
coming as an Officer.to Arreſt, and not offer- 
ing any violence, or provocation, although he 
uled not words,lI Arreſt you, or thewed him 
any Warrant , becauſe peradventure he had 
not time, nor was demanded thecauſe, the 
Law preſumes it to be malice and murder in 
him that (o kills one being an Officer,and co+ 
ming to execute procels. | 
Reſolved that if there be Error in Awar- 
ding of proceſs, or in the miſtake of one pro- 
ceſs tor another, and an Ofhcer be ſlain in the 


the Advantage of ſuch Error no more then 
a Sheriff who ſuffers a priſoner to eſcape, ſhall 
take advantage of any Error therebyz but the 
Reſiſting of an Ofhcer when he cames to make. 
an Arreſt in the Kings name, is murder : But 
a mag (hall take advantage againft an Officer 
where he is ſlair{ in doing an unlawful a& 3 fo 
likewiſe upon a variance in an eſſential part of 


the parties Name. 
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Execution thereof, the offendor ſhall not have caje, 
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guilty,it was) found that the ſaid Marſhal w 


veral Watrants upon. ſeycral Capias ad ſatic- 


Grook z face. againſt/ the faid. Cook,, and his Father 


direQted unto him., : and other Baylifls,, and 
*@]* that they by vertue or colour thereof, entred 
' Into the faid Cookys fiable and out-houſe, and 
hid themſelves all Night , aud at 8 of the 
clock next rhorning coming, to Cookg dwelling 
Houſe,called toepen his doors and ſuffer them 

to enter, becauſe they had ſuch Warrants up- 

on ſuch Writs at the Suit of {uch perſons to 
Arreſt him, and willed himto obey. them : 
But the ſaid Cook; commanded them" t6 de- 
part, telling them they ſhould not enter; and 
thereupon they brake the Window, and after- 
ward came unto the door of the {aid Houſe, 
and offered to force that open, and brake one 

of the Hinges thereof, whereupon the ſaid 
Cook diſcharged his Muſquet at the ſaid Mar- 
foal, and ſirook him, of which ſtroke the day 

- following he Dycd 3 and whether upon all 
this matter he be guilty of Murder or Man- 
Naughter, was the doubt. After Argument 
for Cook at the Bar , all the Juſtices delivered 
their opinions, that it was not Murder , but 
Man-ſhughter only; for although he killed 
2 Bayliff , yet he killed himnot in duly exc- 
cuting proceſs; for it is not Murder , unleſs 
there be Malitia precogitata , or Malitis im- 
plicits, as to Murder one ſuddenly, or in Re- 
fiftance 


a Bayliff to the Sheriff of ———— aud had ſe- ' 


Touching matters Criminal. 
filtance of an Officer doing his Office by ſer- 
ving the proceſs of Law wherein he .is afli- 
lted Cum poteſtate Regis &* Legis. But here this 
Bayliff was lain in doing an unlawful Ad, 
in ſeeking to break open the Houſe, to exe- 
cuteprocels for a Subje&,which he ought not 
to do by Law 3 although he might have En+ 
tred if the door had been open and arreſted 
the party, and it had been lawful, yet he 
ought not to break open the Houſe, for that 
it is not Warranted by Law.and eſpecially ly- 
ing therein the night, and in. the morning 
breaking the Window, and offering to force 
the door, which is not ſufferable, tor under co. 
lour thereof one may enter who hathinot any 
ſuch Authority, and every one 5s to defend his 
own Houſez yet they all held that it was 
Mansſlaughter, for he might have reſiſted him 
without killing him , and when he-faw him, 
and ſhot voluntarily at him, it was Man- 
ſlaughter, Fry ©: 

As to the later touching the parties name, 
take this Reſolution 7 | 

Sir Henry Ferrers was Indicted by the name 
of Sir Henry Ferrers Knight , for the Murder 
of one Stoue whom one Nightingale. Feloni- 
onſly murdered., and'that the. faid Sir Henry 
was preſent, aiding and abetting &c. Upon 
this Indictment Sir Henry Ferrers being, Ar- 
raigned , {aid that he was never Knighted, 
which being confeſſed, the Indi&ment was 
held not to be ſufficient z wherefore he was 


o Not 


Co, 3 part 
Ferrers 


Indicted do novo, by the name of Sir: Heury coef 3711 
Ferrers Baronet,and being Arraigned, pleaded 37>- 
C 


39 


TheLatof ENGLAND; 
" Not Guilty, ara was tryed at the Bar, and up* 
' on Evideiceit appeared that he-was Arreſted 
for: Debt, and that Nightingale his'Servant in 
ſeeking to Reſcue him as was pretended, kil- 
ted theſaid S$$oxe 3; but becauſe the Warrant 
to'Arreti him was by the name of Sir Henry 
Ferrers Knight , aud he never was a Knight; 
it was held by all the Court, that it 'was a va*- 
riance inan Effential part' of the Nanie, 'and 
they had no'Authority by that Warrant to 
Arreſt Sir Henry Ferrers Baronet : So it is an 
ill Warrant), andthe killing of an Officer in 
executing that Warrant cannot be murder,be- 
cauſe no good Warrant. $5, | 
* 3. There 15 malice implyed in reſpe& of 
the perſon killing, 1 Lf Px" 

As if 4: affault B*to Rob him, and in refiſt- 
ing A. killeth B. this is Murder by malice im- 
plyed, albeit he never ſaw , or knew him be- 
T0407, Os | 
' Soifa priſoner by the Dureſs of the Goa- 
ler cometh unto an untimely death, ' this is 
murder in the Goaler, and the Law implyeth 
malice'in 'reſpe& of the eruetty 3 and' this is 
the cauſe, that if any man dycth in priſon, the 
Coroner ought to ſet upon his Body, to the | 
end it may be inquired' of, whether he came to 
his death'by Dureſs of the Goaler , or others 
wile. io i ng ; "ws q 
** So if the Sheriff or other Officer where he 
ought to hang the party attainted according 
to-his Judgment, and his Charge, will againſt 
the Law, of his own wrong , burs or behead 
him; or e conrerſo 4 ' the: Law inthis caſe im- 
plycth malice in him. - * * 12 


| 
d 


Touching matters Criminal: 47 
So if a Capias be direQed unto the Sheriff, 
to take a man in an Action of Debt, or Tret- 


paſs, there no man can take the Party but he poR. & 


muſt have Authority from the Sberiffz and Stnd: 1b," 
if any man attempt of his own Authority to 2+ £42. 
rake him, and he Reſiſteth, and in Rehifting is 
ſlain , he that would have taken him is guilty 
of Murder, ny 
So if the Sheriff will by the Authority Co. Lit. 
which the Law giveth him, Arreſt any man 167, «, 
for Felony, which is not ouilty, the party may Co.z. Inſt, 
Reſcue himſelf, and if upon'the Reſcous the A 
party is ſlain by the Sheriff, he is guilty of his ? 2 H, 8:18 
death, But if 4. be Indicted of Murdet, Rob- 
bery, Burg]ary, or other Felony, and the She- | 
riff by vertue'st a Capias offer to Arreſt him, | 
and he Reſiſteth and flyeth, the-Sheriff may 
kill him, it otherwiſe he cannot Arreſt him, 
although in truththe party be Not Guilty, 
nor any Felony done: So by this we ſee that 
there is adiverſity between a Warrant of Re- 
cord, ' and a Warrant ' and Authority in 
Law. 
' Thus much of Homicides Voluntary , and 
of Malice fore-thought , viz. Petit Treafon, 
and Murder. 

It was the Law of Numa Pompilius : Si quit 
Hominem Liberum delo ſeiens morti duit, pariie 


cida eft, 


As there are Homiecides that are voluntary, 
and of malicc fore: thought, To there'are ſome 
that be voluntary , and not of malice fore- 
thought | » of which ſome be-Felony,: as Man- 
ſaugh- 
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Co, Lit. 
287. b. 
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1. Of Homicide, which for Diſtinition- 
ſake we call Manſlaughter. 


Man-ſlaughter is when one is ſlain with a 
mans will, but not with malice prepenſed up- 
on ſore ſuddenfalling out, or Quarrel 3 as 
if. two meet together , and firiving for the 


. Wall the one: kill the other; this is Man- 


ſlaughter and Felony, $0 it two fall out up- 
ona ſudden occaſion, and agree to fight in 
ſuch a field, , and each of thers go and fetch 
their Weapon,and go into the field, and there- 
in fight, the one killeth the other 3 here is 
no malice prepenſed, for the fetching of the 
Weapon, and going into the field, is but a 
continuance of the ſudden falling out, and the 
Heat of the Blood kindled by Ire; was never 
cooled till the blow was given. But if they 
appoint to-fight thenext day , that is malice 
prepenſed, and conſequently not Man-ſlaugh- 
ter, but Murder. | ) 

One Royley was IndiGed of the Murder of 
Wiliam Derman , and upon his Tryal a ſpeci- 
al Verdi& was found, which was removed in- 


. Cro,2-p4rt to the Kings Bench by Certiorari > whereupon 


x, ROY- 
leys caſe, 
2.96. 


the caſe was found tobe ſuch , that William 
Royley Son ofthe ſaid Royley fighting with the 
aid Berman, and the ſaid Derman beating him 
{s as his Noſe bled, he thereupon'went tohs 
Father, telling and complaining unto. him 


of that Battery.z whereupon the Fathexin-. 
ſtantly 


A 
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Touching matters Criminal, 
ſtantly went into the field , and finding Der- 
man, called him Villein , and other opprobri. 
ous terms,and ſtruck him with a little cadgel, 
of which firoke he afterwards dycd 3 and whe- 
ther that were murder, or only man-ſlaugh- 
ter; they doubted, and prayed the diſcretion 
of the Court, and all the Court Reſolved, that 
it was but man-ſlaughter, for he going upon 
the complaint of his Son, not having any ma- 
lice before, and in that anger beating him, of 
which ſtroke he dyed, the Law ſball adjudg 
it tobe upon that ſudden occaſion, and ftir- 
ring of Blood, being alſo provoked at the fight 
of Fe Sons blood that he made that Aſſault, 
and will not preſume it 'to be upon malice, 
unleſs it be found-» And although the diſtance 
of the place where his Son complained was a 
mile, it is not material, being all upon one 
paſſion. So if one hear that his Brother, Cou- 
fin, or Servant is fighting upon a ſudden oc- 
caſion, and he go to the place where they are 
hghting, (although a mile or more diſtant,) 
and finding the Adverſary , fights with him, 
and kills him, it is not Murder , but Man- 
laughter, and being before the general Par- 
don,was diſcharged thereby, | 

Thus much of Man-ſlaughter, that is not of 
malice prepenſed,but yet Felony. 
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D:1.7, 3. 


D. 47-943 
7. 


Cp. lib.s, 
$#maynrs 
caſe ZI, 
1H, 7. 
&9 Co. 3+ 
Jnft, 56, 


3- Of SeDefedendo, that is Voluntary, 
_ and not Felony. © 


Se Defedends is voluntary Hotnicide, and 
yet being done upon an inevitable occaſion, is 
no Felony; as if 4. be Afﬀaulted by B. and 
they fight together , and befote any mortal 
blow given A-giveth back until he cometh to 
a hedg, wall, or other firaight beyond which 
he cannot paſs, and then in his own Defence 
killeth the other, this is voluntary, and yet 
no Felony 3 and the Jury that find it was done 
Se defedendo, ought to find the ſpecial mat- 
cer, | 

But yet there are ſome Caſes wherein a man 
is bound to give back 3 as 

1. If 4. Aﬀault B. ſo fiercely and violent- 
ly, and in ſuch a place, and in fucha manner 
as if B. ſhould give back, he ſhould bein} 
danger of hislifs, he may in this Caſe defer 
himſelf, and if in that Defence he killeth A, 
it is Se Defedendo, becauſe it is not done Felleo 
enimo,and conſequently Juſtihable z with our 
Law dos Concur the Law Imperial: Fare 
boc evenit, ut quod quiſque ob t#telam Corporid | 
ſwi fecerit , jure ſeciſſe exiſtimetnr. Non injueria Þ 
fecit , qui ſs tweri volnit , cum alias non poſs 


ſet. 


2. If a Thief offer to Rob or Murder B. 
either abroad, or in his Houſe, and thereup- 
on Afaulthim, and B. defend himſelf with | 
out any giving back,and in his Defence killeth 


the Thief, this is no Felony , for a man ſhall 
never 
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Touching matters Crimfnal. 


never give way toa Thicf, &c, neither thall he 
Forfeit any thing , and 1o itis detlared by 
the ſtatute of 24 H. 8. c. 5. 

One Cooper being Indicted in the County 
of Surrey of the murder of one W. L. in 


Soutbwark,, he pleaded Not Guilty; and upon Cro. 3+ 


: | : | part Cows 
his Arraignment it appeared that the (aid ance 4 


5354s 


Cooper being a priſoner in the Kings Beuch, 
and lying in the Houſe of one Anne Carrick, 
who kepta Tavern within the Rules, the 
aid WY. L. at one of the clock in the Night af- 
ſaultcd the ſaid Houſe , and offered to break 
the ſtaple thereof, and {wore he would en- 
ter the Houſe , and ſlit the Noe of the ſaid 
Anne Carrick, becauſe ſhe was a Bawd, and 
kept # Bawdy-Houſe 3 and the faid Cooper 
diſſwading him from theſe Courſes, and re» 
prehending him) he ſwore that it he could en 


* ter, he would cut the faid Cvepers Throatz 


and he brake a window in the lo wer Room of 
the Houſe , and thruſt his Rapier in at the 
window againſt thc (aid Cooper , who indc- 
fence of the Houſe, and himſelt , thruſt the 
ſaid W. L.1nto the eye, of which ſtroak he dy- 
ed. The\Qteſtion was , whether this were 
within the Statute of 24 H. 8. and the opi- 
nion of the Court was, that if it were true 
that he brake the- Houſe with an intent to 
commit Burglary, or to kill any therein, and 
a party within the Houſe , (although he be 
not the Maſter, but a Lodger or Sojourner 
therein) kill him who made The Afault , and 


intended miſchief toany init, that it is not 
Felony, but excuſable by the Statute of 24 
4. H: 8. 


45 


22 Aſs.pl. 
$5. 


3 E. 3. 
Cor.290, 


H.8, which was made in the affirmance of 
the Common Law 3 wherefore the Jury were ! 
| 


the Fact, and they being a ſubſtantial Jury | 


The Law .of ENGLAND, 


appointed to conſider of the circuraftances of 


of Surrey, found the ſaid Cooper. not Guilty 
upon the IndiFment, whereupon he was 
diſcharged, 

3. It a priſoner aſſault the Goaler, the 
Goaler is not by Law inforced to give back, 
but ifin defence of himſelf he kill the priſo- 
ner, this is no Felony. | 

4+ If any Officer or Minifter of Juſtice 
that hath lawful Warrant, and the party aſ- 
fault the Officer, or Miniſter of Juſtice, he is 
not bound by Law to give back, but to carry 
him away; and if in execution of his Of- 
-fice he cannot otherwiſe avoid it , but in 
ſtriving kill him, i is no Felony. 

Note, if men tilt or turney in the preſence 
of the King; or if two Maſters of Defence 
playing their prizes kill one another , this is 
no Felony, 11 H. 9.23. 4. Hobarts Reports, 
Weaver v, Ward f.134. And the reaſon given 
is, for that in Friendly manner they contend 
to try their ſtrength, and to beable todo the 
King ſervice in that kind as occaſion ſhould 
be offered, 


Hitherto of Homicides that be voluntary, 


and no Felony, whereof ſome be in reſpe& of 
giving back inevitably in defence of himſelf, 
upon an aſſault gf Revenge, and fome with- 
out any giving, 


that Homicide - that is not Felony , neither 
fore-thought, nor voluntary, and this 


we 


call 


the. Ai een 


"ef 


ck, &c. I now proceed to |} 
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Touching matters Criminal. 
call - Maneſlaughter by miſadventure , or 
Chanrce-medley. 


3. Of Homicide by miſadventure. 


Chance medley,or per Infortunizm, is when C9, Litr: 
one is ſlain caſually, and by miſadventure, 287.6. 


without the will of him that doth the At, 


whereupon death enſueth. Or Homicide by 21. H. 7. 


miſadventure is when a man without any 


evil intent doth a lawful thing, or that 1s OE 'E. 4. 


not prohibited by Law, and another is ſlain 7, 
or cometh to his death thereby , as if one 
ſhoot at Butts , or at pricks, and kill a man, 
by ſwarving his hands, this is no felony; 


The ſame Law is of tiling an Houſe, and a 
tile fall, and killeth one. So if one train. 


ed Souldier hurteth another in skirmith , of 
which hurt he dies, this being by mifad. 
venture is no felony. But in any of theſe 
Caſes before put if a man be hurt or maim- 
ed only , an Adion of Treſpaſs lieth againft 
him that was the cauſe of the hurt, or maime, 
though it be done againſt the parties mind 
and will; becauſe in Civil Treſpaſſes and 
injurics, that are of an inferior nature, the 
Law doth rather confider the damage of the 
party wronged, then the mind of him, that 

was the wrong docr. | 
Vide Hobarts Reports Weaver againſt 
Ward £ 134. But to return from whence 
I have made a.digreſſion : It is to be con- 
ſidered, whether he that commiteth this 
Homicide by miſadventure in doing a _ 
ACT , 


Co. Þ, 
Inſt, f, 
$7. 


ſhook at a.Cock o 


F, ; 


, It will prove murther., 


an oo putpo 
aa uolawful At: If a man 


r -man/; and the ;arrow by aiifchance 
kill a man, this i is faid to be murther . for 
the' Act was unlawful. - So if a man goth 


| beat-another , and with intent not to kill 


him, yet if the party be killed by this bate 
tery, it-is felony. 

So if two are fighting together, and a 
third cometh to part them, and is killed by 
one of 'them-tw6, without any malice fore. 
thought , yet this is murther tn him', and 


" not Homicide by: Chancemedley , or miſad- 
. venture, becauſe that they two that fought * 


topether , were in doing of an untawful 
A And if. they were met with prepens 
ſed malice , the one inteuding to kill the 
other , then it is murther in them both. 

2- Touching an evil Intent: If a man 
knowing that many people come in the 
ſtreet from a Sermon, throw a ſtone over 
a wall, intending only to fear them, or to 
give them a light hurt, and thereupon ane 


- 1s killed, this 1s wurther for he had an 


evil intent , though that intent extended 
not to death, and though he knew not the 
patty ſlain, 

Note , though the killing of a man by 
wifadveuture, or. by chance, be not teleny, 
Dun in mualeficiis volantas (peftatiey , now-exi- 


tus. D. 48. $.14. yet the party guilty thall 
torteis 


-At;a and likewiſt $-rara an evil intent ; 
for if the A@ be uolawful, or done with 


pg Hen, or any fowl of ' 


| Touching matters Criminal; 
forfeit thetefore all his Goods, and Chattels, 
to the intent that men ſhould be cautious, 
2s they tend not to the effuſion of mans 
blood: I ſhall conclude this learning tottching 
Homicides, with ſomewhat appertaining to 
Phyſicians and Chirurgiangs, * — 1 
" If one that is of the myſtery of a Phyfician, 


take a man in Cure, and giveth him ſuch Co..4: 
* Phyſick,; as within 3 dayes he difs thercof Juſt.3 55. 


without any felonious intent, and again 
his will, it isno Homicide: But Brito (cap, 
5s. De Homicides,; )ſaith , that if one who is 
hot of the myftery of a Phyſician or. Chi» 
turgion', take upon him the Cure of a man, 
and he dieth of the potion, or Medicine, 
this is, faith he, Covert felony. In the Gi- 
vill Law it is this: Medico imputari eventins 


mortalitatit non debet : Tra quod per imperitian x, q (v3 
commiſit , imput ari ei debet , pretextu buma- 5 -_ 


ad fragilitatic delittym decipientia in peticuls 
homines inoxinm eſſe non debet. 


Inperitis culps adnumeronty : veluti fi Me- Juſt? 4 


dieus ideo ſeronum tunus ecciderit , quid male 3: 7: 
ſecuievit * aut perperam e: medicamentum. de- 


= . 6 
Thas much of the Pleas of the Crown, 
that have relation to the life of man.3 I pro- 
teed now/ro thoſe that reſpe& the /bady 
an& mermbers, | 
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2- Of eſe Crimes , that ' appertain-to' 
" mans body, or members, and they art. 
. Battery, Mayhem , ad Rape. ' ** 
- Battery, is when a man aſlaulteth and 
beateth another , this is againſt .the Law: 
and - Peace of the Realm, which ordaineth, 
that' no man ſhall! be: his' own Judge, or 
revenger of his own: private. wrong , but: 
ſhall: feave-this to: the Cenfure of: the Law; 
(And this is agreable to the.Roman Laws: 
Generali lege decernimus ,, ueminem fibi efſe ju+ 
dictm-vel jus fibs dicere debcte,” Inre enim 
—_ mniquim admodum 'eft alicui licentiam 
rribuere ſententiz. Again: : 'Nox eft: ſingulis 
concedendium-, quod per Magiſtratum publice 
poſſit fieri , ne occaſio fit Majoris tumultus , fa-. 
ciendt : wherefore he that is fo beaten may 
indict the. other party ,: who; upon- it ſhall 
be fined co the King + But ſome. there are 
that may in a reaſonable and moderate man- 
ner chaltiſe, corre& and beat others.: ; 
1. In reſpe& of -power;. proceeding fron 
'the Law of nature , as Parents may:correR: 
their own Children. 4350591172. £224 
2. In reſpe& of Authority ceconomical, 
as the Maſter may chaſtiſe his Servant , or 


3. In reſpe& of power eng. from Civil 

Jutticez as the Gaoler and his ſervant , they 

unruly priſoners 3 the Officers , him that is 
' arreſted 
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Touching matters Criminal: 
arreſted , and will not otherwiſe obey. 
Alſo a man may juſtify! the beating of 
another , in defence of his own perſon, or 
of the perſon of his Wife, Father , Mother, 
or Maſter: | But when any is affaulted, or 
beaten'in Church , or  Churchyard ,. it is —_ 
not lawful for him to return or give (any C0- *: 
blows in his. own defence ; as: he may elſe- eee 
where in other places, | 
Mabim , or waime ( Mabemiam ) cometh 2. Of 


of the old French ( Pehaigne)) a Maime a Mabim- 


corporal hurt , whereby / a -man loſeth the ©; Lit 


uſe of any member, © The Canonilts call it x, ,s8, 
Membri mutilationem., or Maybem , is where a. 

by. the wrougful Ac of another auy-mems. - 

ber is hurt or taken away , whereby 'the 

party ſo hurt- is made unperfe&+to tight : 

As if a bone be taken out of the head: 

or a-bone be broken in: any other ;part of 

the body, or foot, or hand , or finger, or 
joynt-of a foot, or any member be cut :..or 

by ſome wounds the finews be made to ſhrink 

or other member , or the fingers made crook- 

ed, or-if any cye be put.,out,; or the fore» 

teeth broken , or any other hurt /in a mans 

body , -by means whereof -he is made-the-+;,,, 1442 
leſs able to defend . himſelf ; ori offend .his to cut me- 


enemy: But the cutting of an. car. or * noſe; /icjoufty 


_ or breaking the hinder teeth, of ſuch, like, f* 7977 of 


- —— hy ther, 1 
is no Maybem , becauſe it is rather a defor- IT 7iles 


mity of .the | body, then diminiſhing 'of »y , by « 
lirength ,:and that is commonly, tryed by 9», en4- 
beholding the. party-by the. Juſiices:. - And 7472 2he 


2 it the Juſtices ſtand in doubt, whether cheps/f of 


hurt be a Mayhem” or not ; they, uſe; and Majrhy, 
| D 2 


will 
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will of their own. diſcretion, take the help 
and Opinion of ſome skiltul Chirurgeon, to 
conſider thereof, before they dectermine upon 
the Cauſe. 7 

But -whether a man may be indicted far 
maiming himſelf? To this it anfwered , that 
he may z As it appears in the Cafe of one 


Wright , anno 11, Jac. in-the County of 


Leiceſter ; who beipg'a yoog, ſtrong, and 
laſty rogue, to make elf impotent,there- 
by to have the more colour to beg , or to 
be relieved , without putting himſelf to 
any labor ; cauſed his Companion to ſtrike 
off his ft hand, and both of them were 
indicted , fined ,, and ranſomed- therefore, 
and that by the opinion of the reſt of the Jus 


. Nices, for the members of every ſubje& arc 


D. 9. 3.13» 


C0. Zo 
Inſtir, 
118, 


under the fafeguard and prote&tion of the 
King, to the-end that they may ſerve the 
King, when' occaſion: ſhall be offred , and 
therefore-not-in the power of a (ubjeR to 
maim or hurt his own body'or limbs, ot, 
to cauſe another to do it. And this is a- 


greable to the Civil Law , Nemo membroe-| 


rum: ſuorum eft dominus:; Liber homs ſuo us 
mine atilem aquilie babet attionem: direftan 
enim non hbabet ; - quoniam dominis membru« 
oum ſuorum nemo videtur. | 
By the ancient Law of England, he that 
maimed any man 5 whereby he loſt any part 
of his body , the Defendant fhauld lopſe the 
like part » (as he that took away anothet 
mans life, ſhould looſe his own”) And this 
was grounded upon the Law of: God, L# 
vit, 24. v. 18,19, 20. Dew, 19, v.21. Bl 
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Touching matters Criminaf. $3 
is called among the Latines Lex Talionis, 
or Reparationit , among the Greeks , Anka - 
Tw69S ,- per quam quits patitur', quod alteri 
ecit, 
: This . offence of May em is under all @+ ©, | ;... 
lonies deferving death, and above all other 127.2, 
inferious offences, ſo as it may be truly ſaid 
of it, that it is, Iater crimina majors minimuns 
& inter minors maximum. JE 

Rape, is the violent deflouring of a Woman' 3 OfRape! 
againſt her will 3 and this offence is- felony, 
as well in the principaLas in his Aiders. vide 
Ie Het, 4. co 23-1. E. 4.c. bk. Weſ.'2, c, 13; 
Cromptons Juſtice of Peace-f. 43, 44. | Bus 
my Lord Coke defines it thus: It 1s when 
a man hath carnal knowledge of a woman Lice 
by force, and againſt her will, oz Rape is Bs "63 
felony by the: Common-Law, declared: by © 
Parliament for the unlawful and carnal know- 
ledg, and abuſe of any woman above the 
age of ten years againſt her will, er of a 
woman child under the age of. ten. years, nſtic, 7; 
with her will, anq the offender. ſhall 'not 60. 
have the benefit of Clergy. Vide 18. Eliz. 
Cc. 6, 

if the party that is raviſhed', conceive Staml. 24. 
by the Raviſher a child at: the time of 
the Raviſhment , this is no: Rape, becauſe 
ſhe could not conceive , unleſs ſhe affent. » 

Bratton in 24th chapter of his third book 
ſheweth, that by the Antique Law of King 
Athelflan , He that meeting a Virgin ſole , 
or with company., did 'but touch 'her un- 
honeſtly, was guilty of breaking the Kings 
Edict ; If againſt 'ber will, he threw her on 
1 D 3 the 


The Law of ENGLAND, 
the ground, he loſt the Kings favour ; if 
he diſcovered her, and caſt himſelf upon her, 
he loſt 'all his poſſeſſions : it he lay 'with' 
her , he ſuffereth Judgement of life , and. 
member: -yea., if he were-an Horſe-man, 


. his horſe loſt his tail and main. © His hawk 


D; 48.6. 


likewiſe loſt her beak, Tallons and train, 
And-the Virzin had in recompentſe all his 
Land and money -by the Kings Warrant, 
This was in the'King Atheſtans dayes; But 
in BraFoxs time, it ſcemeth that theſe kind of 
Raviſhers were otherwiſe puniſhed, they loſt 
their eyes and privy members. Co.Litr.1 23. b; 
29. H. 6..Tit. Coron. 17. Bratton lib.” 3.f. 147. 
' "The Civil Law : Punitur Lege Fulia de 
vi publica,qui pnerum, vel feminam, vel quem- 
quam per 'vim ffupraverit. - = 

Hitherto of the offences, that' touch the 
body and members ; viz. Battery, Mayhem, 
and Rape, 


3- Of thoſe 0 fences that diſpoil men of 


their property. 


Thoſe | Crimes or Pleas of the Crown , 
that deprive others of their -property , are 


two, &. Furinm, or Thett , and Burning 


of Houſes. 
1. Of Theft. 
In Theft are to be conſidered 3. things, 


the Etymolog of the word -F urium , the 
definition , its ſevexal kinds; *7 


Fartum, 


=y 


4a. p . 
C 
p x 
- 
3s ; 
, 


1. The 


Toiching matters Triminill. 
J J Purim 8 fiervo,, id eft , nigro. ditum-La- 
beo ait © quod clam & obſcuro fiat , & plernm- Erymolo- 
| que modie ; vel a” frraude,,, ut \Sabinuso@it © ©" 
| vel a ferends &- auſerendo: vel' a Gracaiſer« | D. 47; 3+ 
| mone , qui Pages avpellatit /fures': Imo 16: ,* 
| Graci em TS 7 Pier , id eſt , 4 @ ferendo PG@goes * 
| dixerunt. 
F Brafion thus defines it,  Furtum eft ſecun-. 1. The de» 
) dum Leges , contrefatio rei alienc frandulen- fvition. 
ta, cum animo furandi, invitd la Pomino, * + ” 
F eujus res illa fuerit, Lib: 3. f. 150. tur 
} The Civilians thus ; Furtum eſt contredia-! __ 4: I. 
' tio franduloſa., Iucri faciendi pratia , vel ipſins * 4 L 
»} rei, vel ettam-uſus ejus,, poſſeſſi miſo 2! quod! '- 7. 2. 
; lege natural: probitum eft admitt | 
| That Thett. is-forbidden by: the Law: of 
nature, is manifeſt by theſe Authors.-: : 
. t. Cicero: In vite ſbi quemque Pons: quod Sr 4 
pertineat ad uſum non _—_— eſt: alters ſw 

ripere , jus non eft. ; 4uH 

Theft generally taken ; doth comprehen:3 Trs. ſpe- 
Larceny, Robbery , Burglory' © and Eyracy bs Of. 
f theſe 1n order. _ +: ; \pds.. 


' 8. Of Awe qt 


el Larceny; by the.. Common Law.,1s the, * | 

g fclonjous and fraudulent taking, and carxy-: 'Y 
ing away. by any [man or woman, ofthe, Co, 3. | 

mecr ' perſonal, goods. of anther , "neither Inſt. 107%: 

from the perſon, nor by night in, the houſe. 

of the- owner :+ This. Larceny is twofold ,, 

the one ſo.called Simply, agd. the'other Pe- 

tit., or Little Larceny. | 

The #yſt.is where the thing ſiollen ex- ' \ i. 

"avi D 4 cceds \I 
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ny ceeds the value of 22, pence, and that ig 


The other (which is called little, or pe- 
tit: Larceny )'is- where the thing ſtollen doth 
not exceed the'value of 12; peice, and that 

is of fel ny. an v1 ' 41 , ood 


| From the Deſcription and ' Diviſion of 
." © - Larceny, I proeccd topropoſe thel efollow- 
mg Queries, wichvReſolutions on them. 
Queſt. -*© Whether Larceny can be committed , 
& where there is a Bailement, or Delivery , 
by the owner of the thing? '' et? 
Reſp. *' Larceny js perpetrated by an aGtua) caking:; 
'_ for an Indi&ment', 2yod felonice . abduxit 
1s not good', becauſe it wanteth capit, By 
taking, and not Bailement or delivery , for 
that 15-2 Receipt', and not a taking : and 
Lib. ro, therewith agreeth Glenvil , Furtum 0x. eſt 
C13.  »þi initinm babet detentionis per dominum 761; 
| But' this Rule of Glanvil has its exceptions; 
Co, 3, | appears by theſe Caſes in our Law, It 
Inft. 107..# Carryer hath a bale or pack of Merchan- 
13-E, 4.9. dife delivered unto him 'to carry it to'an ap- 
' © Pointed phace, and after he take the' whole 
*Furtum pack animo furandi , this 'is Larceny ; ſor 
oe Os the delivery had taken his efle& , and the 
TL ada privity of the Bailement is determined ; lo 
mittitur: if he 'open' the” pack', and take' any thing 
Juſt, 4: 1. out * animo ſurandi,” *tis ' Larceny. | 
7 + 'TIf a Taverner ſet a piece of plate before 
a man to drink in it, and he carry it away, 
_— is _— - = it is "obo 1m 

FT. 4 «, 4 ſpecial tle to a ſpecial purpole, _ 
f ports Te conclude, our Law does make a di- 
ſe, 191; ſtinQjon between a Poſſeſſion and a Charge. 


2-7 for 


Touching matters Criminal. 57 
for when 1 deliver goods to a man , he-hath 21. H. 7; 


the poſſeſhon of the goods, and may have ,*> 
an Action of Treſpaſs, or an Appeal, if they =; Y 7. 


my Butler or Cook, that in my houſe hath Cro. 1: 
charge of my veſſel or plate , hath no pol- 
ſetfion of them, nor ſhall have an Action yjit,,, 
of Treſpaſs or an Appeal, as the Baily (hall, 638. 
and therefore if they ſteal the plate or veſ- 

ſel, it is Larceny: Ando it. is of a. ſhep- 

heard, for things be in onere, & non'an 

ofſeſſions Promi , Coct , Paftoriq, & oc." 1: 
AO eter of goods found and converted Quirſt. 2. 
animo furandi, Larceny can be committed? | 
' If one looſe his goods ,; and\another find Refp- 
them, -thongh he convert ther avimo fr- 
randi, to his own uſe, yet it is not: Lar- 
ceny, for. the firſt taking is lawful. 

So it -one find Treaſure Trove, Wait, or ::. af. 
Stray, and convert them cam affetin farandi; pl. gg. 22. 
ie is no Larceny, both in reſpe& of the © 3- Cor. 
finding, and alfo for that Dontinus: rerun 206, 
non apperet: And noueſſe, & non apparere 
tantungem valent quoad eum , cut non ap- 
paret. 
Whether an Infant , that is under the Qnaſ, 
age of, diſcretion , can! commit Larceny? 

An "Infant, until: he be of 'the age. of 4 4, Reſp. 
which in Law is accounted the age of. Fs 
(cretion cannot, commit Larceny, or other : 
felony 3 for the principal end of puniſhment ©2- Hitt: 
is , that others by his cxample may far to 3. Inf f. 
offend ; But ſuch puniſhment can be no ex- 4 '@ 108, 
ample to Infants , that-are not of the ave 
of diſcretion; | 
Put 
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nt Elin kb.s; 
 QUTTT: C415 ſtory: 'When 4 
10 Jac iſtoln away.a golden 


+.Judgy Ent vifare the Areopagite: 
"Thoſe Judges, cauſed Cocke-Hall, Bones, Rat- 
i. and: the golden plate to be laid before 
the Child , in whom. perceiving an inclina- 
tion-again to the. golden plate , rather then 
to the Rattles and other things more ſui- 
table to his childhood: without pitty to.his 
Infancy , they condemned him to death, as 
a Sxcrileger , thinking it fit to crop that 
{in and wickedneſs, which they diſcerned 
to be in him , being yet but in the Ulade 

and I YA 

| Whether a Feme Covert can be: guilt 
Qt. 4; 6 Larceny ? : ! 
Refp, If aman. and ;his wife commit Larceny 


joyntly, the feme can ncither be principal 
nor 


Toiichinix natters Criminal: — 46 


goods, or receive thieves to her houſe, &c. The. wor 
and if the husband. as ſoon as he perceives mansLaw- 
it, waive and forſake their company and his oy ltd. 3. 
own houſe, in this caſe rhe womans offence ©*** 43: 
makes not felony in the Baron. - But if the 

Baron commit felony , his wife not ignorant 

of it , may keep his company ſtill notwith- 
ſtanding, and not be declared acteſſary,; 

" Note, that a wotnan cannot be thief of . Stamford 
her husbands © goods, if the” take:and (give 1.1.19. 
them away , the Receiver is no felon, i | 

Whether Larceny can be committed 'of a W#IE 5« 
thing , that is delivered by Replevin. | 

If a man ſccing the horſe of B,in his pa. RP- 
ſture, and havinga mind to ſtealthim, comes 
to the Sheriff, and pretending'the horfeſt® ©, .. 
be his, obtaineth the horſe by Repleviny'yet 15. 108. 
this is a felonious and fraudulent taking, as Co. 2. 
it was reſolved by the Judges ,'as Catlin Chict I"ſt., 24% »} 
Juſtice reported in the Kings Bench Paſch. prongs © 

15. for the Replevin was obtained in fran- jrates. 
dem Legis, And fraus Legi fit, ubi quod . - 
fiert ncluit , fiert antem non-wetuit , id fit, .* 

Whether the removal of things feleo anj- Quzre 6. 
mo, from one room to another, in the ſame © 
houſe, can be Larceny ? + 372 BW. 

The' removing of thivgs taken\, —_ Reſp. 

they | 


either principal or accecſlary : As if ſhe. ſteal Pk 


£4 a Io 
3 By 
Fan 


4 Cal : 
ved” a 


Qator-the. chamber, where 
Hall: to the intent to ſteal 

ane went to the ſtable, to tetch' his 

' 209; this was adjudged Larceny : and the: 
-.- coneriet-or were; [carried away , to 
+. the- Hall, albeit they were ſtill in the houſe 
.-- ofthe owner, 1; ; 
s horſe bein; the cloſe, and 


& 
bed 
"Y 


| 


»So-if 2 
ee _—_ him, and as he/is xeyivg or 
. mee away 1 \ 8: apprehended , ' before gettc 
| Daliſons out of; the/ dale; , yer this-/is ſufficient to 

"IH to make it Larecny. ' 
Quere +, - Whether Larceny can be commited of per. 
ſonal goods;-that favour any thing of the 
Realty ?' | | 
Reſp, -Of perſonal goods, if they favyour any 
; thing Nori Ras, no Larceny can be com- 
mitted , as taking apptcs out ot aw Orchard, 
growing upon the "tree , or graſs ſtanding 
on ground, &c. though they be taken with 
a fclonieus intent, is not felony , for that 
they arc parcel of the freehold: But if the 
owner cut the. graſs, or gather the fruit , 
then, Larceny may be committed of them. 
So it is of + Box or Cheſt with Charters, 
_ no Larceny can be committed of them, be- 
10. FE, 4. y 
714. Co, Cauſe the Charters concerne the Realty, and 
lid. 8. Ca- the Box or the Cheſt, though it be of great 
-9es Mile. value, yet ſhall it be of the ſame nature, 
35 % the Charters be of : Et omne 'majus dignum 
trabit ad ſe minus. 


Whether 


; T 
Touching matters Criminal. "*S 
Whether Larceny can be committed” of. Quare 8 
Winding ſheets :bout dead Bodies ? 
*. At the Afſizes at Leiceſter, the Caſe was B*P- 
this : One William Hainc had-in the night 
digged up the Graves of diversſeveral perſons | 2... 
and took the Winding ſheets from theBodies, regis 
and buried the Bodies again: and Sr. Edward Haynes 
Coke , adviſing hereupon for the rareneſs CAE. | 
of the Caſe; conſulted with the Judges at 
Serjeants-Inn in Fleet ſtreet, where they all. 
reſolved , That * although the dead Body is *a/9r; , 
not capable of any property , yet the pro- cm quis t 
perty of the ſheets muſt be in fotne body, *#F:s ex- 
and therefore in the Fxccutors , Admini- uſer que 
ſtrators, or other owner of them: And ext;ngyi. 
according to the Judges reſolution , he was tr qued 
indicted of felony at the next Aflizes , but 2*/onec0+ 
the Jury found it but petit Larceny , for *"*: 
which he was whipped, as he well de- 
{erved. | 
Whether a man may cotntnit Latceny of Quzre 
his own goods * ' 
If a man doth Baile or ſend his'goods Reſp. 
to another, although he hath the general 
property ; yct' may - he corumit Larceny of LAGS 
them, by the fclonious taking and carry- nart.Stok. 
ing them away, and in Judgment-of Law; ford. Vide 
is faid in this Caſe to take the goods: of Prole. 
another : For the'Bailer hath Fus- proprie- ;T2 3: . 
aris ;, and the Bailee hath” Fas poſſefiomis, or ws F- 
a fpecial property. - But let us fee - what 
the Civil Law faics in ſuch Caſes: 
Aliquands etiam ſue” rei furtum quis com- __ 4+ 


mittit: veluti ſi debitor rem , quam Creditori * 
pignoris canſa ded ; ſubtraxerit. | 
$i 


= 
. 


\ 


nee © furrt; ' ationem babebit. 


© Rater is is Chics Coke) a Hony "5 the 
Garep 0 9 mr re by - violent- af- 
ty the perſon of another , by put- 
ages and taking from his perſon his 
| a or other goods of any value what- 
ſoever: Or it.is (faies another ) a felonious 
00Y away of another mans goods: from 
his .perſon- or: preſence, againit_ his will, 
putting him 'in fear and of purpole to ſteal 
the ſame goods. We call it Roberia, & Ra- 
pina , and the Thick Raptor. 

Out of which deſcriptions , the Reader 
| may obſerve theſe ſpecialt circumſtances : 
- <. x15», 4+ That itis not Robbery , unleſs the party 
Motrr\, 4” be put in fear, as by affault and violence; 

And this circumſtance of” tear, maketh the 
difference between aRobber and a Cut-purlſe: 
both take it from theipetſon, - but this latter 
takes it clam & ſecrete , without affault ;, 
and putting in tcar ,, The-lattter by riokent 
affault , and putting in.fearc 
2. That the word (taking ) neceſſarily 
implycth 


- Touching matfers Ceiminat: 


x: 3 implyerh that" the. Robber myſt' bein pelſ- 


ſethon of the: thing ftoln y for example , If 


"4 © the bag or purſe ot the true man be faftned! 6 
4 to his girdle, &c. and che Robber more : 


cafily 'to. take the bag or purle, do cut the 
- girdle, "whereby: the: bag or purſe, falleth to 
che groand, this 'is- not taking, for the Thiel 
had never any poſſethon thereof; but it the 
Robber - had 'taken-tp the bag or-purſe;and 


im ſiriving had let* it tall , and never-took - 


it apain , this\had been/a taking, becauſe he 
had it" in. his poſſeſſion 3 for the continuance 
of his poſſeſhion+is: not} required: by Law. 
'3.7 Though Robbery is {o. called; becauſe 
the -goods are 'taken de la: robe ; from the' 


-6T 


Co. 3, 
Inſt. f. 


Robe, that is from the perſon; yet- if the 14. E-3- 
true man ſeeking to eſcape for'the ſafeguard © 335- 


of his money, caſt it into a buſh, which the 
Robber perceiving This. is a taking in Law 
from the perſon , becaule it is done at one 

But., the Qzere may 'be:, Whether- the 


Thieves reception only iby ſuch: a taking/'in | 


Law, as to make it:Robbery?. It ts:an{wered, 
That a Thicf*s reception will make it Rob- 


bery 3 As'if Thieves'rdb'a"true man; and _ 


hndbue” little aboutshim /,-take 4t\, this is 
an” actual itaking;;:and by mearis:of, death, 


compel him to ſwear upon: a-book to fetch 04g 4H. 


them/a greater'futn\, which he:doth, and 
deliver -unto-them,-which they xececive; this 
i5-a faking in'Law by them and-adjudged 
*Robbery::3 for:ftar:made him: to. take -the 
64th and fear continuing , made him bring 
the money; which amounteth to-2 taking in 
Law. 4, and 


E. 4. 


Foie: wr En nt . Ly 


5. Burglary 


touting Burglary , there are 4 matters 
— Worthy of oblervation: vez t, The Etymo- 
| tnology or originatipn of the word. 2, Its 
Detinition: 3. Refoſutions concerning this 


offence. 
r. The E The word 
nology, Words Bergb and LT gnifying an 


Burglary ,1 is derived of two 


bo wad Houſe , and L.erow fig 

f. 29, + were a Houſe. Thick 

Brooke's This crime; according to > thi acteptance 
Caſe. of our Cotamoin Eaw-is thus defined, 

Ir. is when one breaketh and-entereth into” 

the houſe of another. jin- the;night ,; with a 

felonious intent to'rob-or kill, or to .doſome 

other felony; in which caſes, although he 

carry 


wo FTrY Mt. 


-_ Touching matters Criminal; 
carty” away nothing , yet it is felony, for 


5 | 
a 
C 
c 
Y 


which he ſhall ſaffer death. ___ 
{+ The Reſolutions that are given upoy this 
offence, are theſe following, | 


muſt be an actual breaking,, for the words 
of the Indi&ment are , Felonice & Burgles 
iter fecit ; &e, which are to be underſioog 
of ar! aQual breaking of the houſe, and nof 
of a, breaking in Law. So it- is, if the 


: : 
| 
- . 


:-” Fouching fra&tion and entry : If the , Theg& 
door of a mantjon houſe ſtand operr, and fplutjong, 

the: Thief enter into the houſe with a pure | 
poſe. to ſteal ;this is'a breaking of the hoyle 

in Law , and no Burglary , becauſe there 


aſe 0 


window of the houſe be open, and. the Inſt. 


Thief with a hook , or other engine draweth 
out \ me of the goods of the owner : thys 
is no Burglary , becauſe there is no actual 


breaking, of. the houſe. But if the Thief 


breaketh the glaſs of the window , and 
with a hook or other. engine draweth out 
ſome of the goods of the owner 3 ths is 
Burglary , for there was an actual breaking 
of the houſe. | 

If divers come in the night to do a Bur» 
glary ; and one of them breaketh and egter, 


, the reſt of them tanding neer to the doox, 


12H 4« 


or about; other part of the houſe , &c. to 23- 


. watch that no help ſhall come to defend 


the owner , this is Burglary in all, 

But ſometimes Burglary may be commigted 
by entry without any breaking : -For ex- 
ample if a ſervant will conſpire with other 
men to xab bis Maſter, my to that intent 

_ be 


TRE, hh : . 
'L J, 


, that they coinc into , 


SAID way, this is Burglary in | 


, and "the ſervant 1s a thief z 

r. -Anid this was the opinion 
in ker Baron of the Exchequer , 
5 the Quarter Sealfions holden at Canters 
diy in January 1579. 21. Els. 


2: Touching Manfion houſes. 


K upon accident a man and all his Fe 
mily are out of the houſe, -and-one in the 
 Imerim breakes the houſe , and commit fe- 
 lony, it is Burglary, although neither the 
owner nor any of his Family is in the houſe, 
Co. Lib, for the Inditment of Burglary is Domun 
4: Brokes 'mayſfionalem , &c. fregit , &c. and this is - 
39 mug manſi onal : And fo it was refolved 

of El;z. where a man- hath two'man 500 
houſes, and ſervants in both, and in the 
night when the (ſervants are out, &c. che 

houfe is broken , tis Burglary. 
But whether a Church, a Booth in a Fair, 
or a Chamber of an Inns of Court , may be 
termed Domus manſionalis F It is anſwered 3 
r. As to a Church: If a man do break 
and enterinto a Church in the night with ine 
tent to fteal , this is Burglary , and Sacti 
Tedge z for Eccleſia tft domws manſionalis Omni 

potentis Dez, 
Concerning this horrible crime 'of Sacris 
ledge , I ſhall prefent ſome reabinl out « 
mien and Seneca. 

Sunt Sarrilegi-qwi prebHica Sacra compile 
verunl, 


wr _—_ ? 
: Uh i dt doo x + ra 


| 


rn 


| 
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i 
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| 


Manſionali, 
aid Chan 


derurt, At qui privata Ao , vel Adiculas 
incuſtoditas terpptaverunt , awoplins How: - fit 
res, minus quam Sacrileg} , merentars D 
13. 9.1- 

F Dniſquis id , ſayes Senecs , gued Deortini 


| it, Js lit & conſumpſit, argue IN #ſuem ſinimt 


convertit , Sacrilegus 

S acrilegii penam debebis Proconſul pro qita- 
litate perſone , proque rei Conditione, & tems 
poris, & &tatis, & os vel ſevernts vel 
clementinus flatwere.. feio kts © dd bes 
ftias damnaſſe Sacrilegos: nonnilllos ——P"" 
exnſſiſſe , alios vero*in furca fu ſpendifſe. D 
13.6. Sacrilegi capite prniuntiy, 


13. 9. 


d:ty 


2. Ai to 2 Booth or Tent: ; 


A Tent ot Booth;in a Fait ox « Market; 
is not Domus manfionalis ; but of mother 
name or kind ; but that is proyided for by 
the Statute 5, E. 6, c. 9. whether he, 
bery be done in the night or in ;the* 


ng or waking. | v11:Q. 1 


3- As to Chambers belonging to Wil 
of Capert. 


& Chamber of: an Ions of he gf 
broken. /'open ;/is ſaid to 
ot. hign' who is the Rees 


This, _ rh oueing the Manſion. Term 
EO 


e 


the owner, &c. being within the fame; ogg? 


he Evens 


 Toxching 


Oui look 
Lacrile 


vel non; 
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Cale: 


at, a0 
ad interfictendu 
y Kr BR hor "neve 


Wolf 
couc \ oY ., for 'S JAntent muſt be to 
= ny. 20d, .yot treſpals or other 


£15. not.. telopy.. 
4. "Touching that which is perpetrated In. 
fraudem._ Legis. 


4 | If Thieves come in the night with hue 

_ cry , pretending” that" they be robbed, 

| require the Conſtable to ſearch for 

ons, "ted whilſt he goeth with chem 

Jars "fare mans' hotifſe they. bind al 

ob the Conſtable and dwellers. this is But 

co: 3, By; fot in Jadgment 'of Law, it is thel 

koſt, {, 64." 33 3nd that which is done ix fraudem Lt 

£#r, the Law giveth' no benefit thereof to 
the Party. 

You ſec by what has been ſaid before, 
that Burglary the Common Law reſtrains to 
a robbing of a houle; by night or breaking 

in, with jatent to rob or to do ſome other 
Felony but the like offence” committed 
: day, we call Houſe-breaking , or R 
- "(and not Burglary ) and this kind of wy 
39: Flizz is provided Br by the Stat. of 
*® * 6.1% Tiar if any man ſhall break a tony day by day 


a xt as as 44s: 


| take away thence money or goods, to P 
e-value of ave ſhillings, or more. itz any 
Tpart-of the dweling, houſe, or Out-houſe, be- 
"Jonging-to the ſame , though no. perſon be 


; "A , | 
: Fu herein, for. this felony he ſhall loſe the 
WF bencht of his Clergy fo as for this offence 
wy the party ſhall ſuffer death , as: in. caſe of 
"ny Burglary | 
ay Upon this Law, happened this Caſe fol- 
+ lowing :; | L 
.. Evans and Finch were arrigned at the » 
Gaole delivery of New-Gate: for. that they 
| about 12. a clock in the fore-noon, brake 
nf open Domnum manſionalem Hugonis Audeley, in Cro, 3; 
the Inner Temple, no perſon being in the parr. 
ket faid houſe, and ſtole from thence 40. ounds, ——_— and 
.4.4 And upon evidence it appearcd , that the cc. 
&f / faid Evans by a ladder climbed to the up- 
per window of the faid A4wudeley's chamber, 
arid and took out thereof the ſaid 40, pounds ; 
And that the ſaid Finch ſtood. upon the lad- 
hed er in the view of the ſaid Evans, and faw 
Evans in the chamber, and was-alliſting to 
the committing of the ſaid robbery ,. and 
took part of the money. And all this mat- 
ter being found , it was adjudged, becauſe 
the ſaid Finch did not enter into the cham- 
ber, that he was not within the Statute of 
39. Eliz. which takes 'away Clergy , where 
an houſe is broken open, and the robbery is 
; above the value of five ſhillings, no per 
therein, . that. he: ſhould have his Clergy , © 
which, was allowed him. And. as, for Evans 
the.ſpecial .ycrdi&t. found , that he was in 
| es Eo: 


bh 


« IIS, 
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the chamber of Hugh Awdeley , in the Tnnet 


- Fw 


; Co. Lit. 


391. 4. 3. 


-z 


Temple, and that the-robbery was com- | 
fnitted between 12, and one of the clock in 
the day time, no perſon being within the |} 
chamber at the time of the breaking thereof, 
but that divers perſons were in the Inner 
Temple Hall , and in other places of the 
houſe : _ And whether this be a breaking 
open the houſe ,. and taking of goods 
above the value of five ſhillings 5 alle * 
perſona , being within the houſe , and 
within the faid a& of 39. Eliz. they praycd 
the diſcretion of the Court > Arid it was 
reſolved upon this ſpecial verdict (being re- | 
moved by Certiorari into the Kings Bench, 


and the priſoner removed by Habeas _ 
that this breaking open the chamber, an 
piking 46. ppcnds out thereof , »xlla per- 
eng therein ( although there wert 
divers perſons in other parts of the Houſe) 
was within the Stat. of 39. Eliz. which 
takes 'away Clergy from fuch offenders; 
Wherefore Clergy was denycd to the faid 
Evans, and ud :ment 'given in the Kings 
Beneh,, that he ſhould be hanged, 
” Thus, much of Burglary, and likewiſe of 
Houſe-breaking, WEE Reent, 
4 Eyrocy: 
The word Pyrat, in Latine Pirats, is de- 
rived from the Greek word Flagarag, which 
=, is fetcht from _Tlaggy,  tranſennds 
are, of royciing upon the Sex, and therefote 


- 
E 
Ss 


Touching matters Tximinak, Ah 
in Engliſh a Pyrate is called a Rover , and 
2 robber upon the Sea. + | 

Having ſhewed the Etymology , I pro- 
pound theſe Queſtions with their reſaluti= 
ons touching Piracy; | 

Whether Piracy were anciently. treaſon ? Qu. 1. 

Before the Statute of 25. E, 3. c. 2+ De Reſp, 
proditionibus , if a Subject had committed 
Piracy upon another , this was holden to 
be Petit treaſon , for which he was to be 40. AM. 
drawn and hanged : becauſe Pirata eft boftia Pl-35+ 
humani generss , and it was contre Ligeantie 
ſue debjtum 3 but ſince the aforchaid Satute, 
this is no treaſon in the caſe of a Subjec, 

Whether Piracy can alter property? Qu. 2. 
| Piracy does not change property no more Reſp, 
then theft at Laud. Hobart's Reports f. 78. 

When goods are tortiouſly taken upon @.. . 
the Sea by Piracy, it gaineth not any pro* gare, © 
perty in them againſt the owner 3 and being A4nonms 
fold en the Land, unleſs.it were in Market {- 68s. 
overt, doth not alter the property, 


The Civil Law ſpeakes thus : g 
A Piratis, aut latrenibu capti , liberi per= 1D, 49, 16. 
manent. 19. 2, 


Dni a latronibus captus eſt , ſervus Jatronum ». 49. 15* 
#02 eſt , nec poſt liminiums ill; neceſſarium eſt. ' 24, 

Pirate, que capiunt , ney mutant domi- 
nium. Groting I, 3. c. 9. 4. 16, De jure belli, 

Whether Attainder for Piracy doth work Qu, z. 
corruption of blood, ar forfciture of Lands? rcp. 
ff Piracy be tryed before the Lord Ad- 
miral in the Court of the Admiralty, accord 
ing to the Givil Law » and She-deligguents 

E 4 "there 
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there attainted, yet-ſhall it work no corru- 
ption of blood , nor forfeiture of his Lands, 
otherwile it is, it he be attainted before 
Commanders by force of the Statute of 28. 
H. g. c. 15. 

_ "Whether a Pardon of all felonies ſhall ex. 
tended to Piracy ? ' | 

+ About the end of the Reign of Quecy 
Elizabeth, certain Engliſh Pirates t! at had 
robbed on the Sea Merchants -of Venice in 
amity with the Queen, being not known, 
obtained a Coronition Pardon , whereby 
amongſt other things, the. King pardoned 


them all felonies: It was rcſolved by all 


_ Hil. 2. 
Jag.Regi. 


1nſ 56, 


"the 
.adviſement', that this -did not pardon the 


Jnoges of England, upon conference and 


Piracy for ſeeing'it was no felony, whereof 
the Common 'Law ' took Conuſance ,-and 


. the Stat. of 28. H. $. did not alter the of- 


fence, but ordained a Tryal, and inflicted 
puniſhment 3- therefore it ought to be par- 
doned eſpecially., or by words, which tan- 
tamonnt , and not by the general name of 
felouy , and according to this Reſolution , 
the delinquents were attainted and exec- 
cuted.” Thus much of Piracy. 


5. Burning of Houſes, 


Burning is a felony at the Common Law, 
committed 'by any that maliciouſly and vo» 
luntarily jn the night or day, burneth the 
houſe of another, * '* * 34 

 Ougof which we miay oblerye two 
eurnſiances, ” _—_ ny 


2 
Fir 5 


% 
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Touching matters Criminal. 


- , Fixſts To make-it felony, it muſt be done 


with malice and will; for if it be done by 
miſchance , or negligence ,- it is no felony. 
But whether the Law doth ſometime im- 
ply that the houſe was burnt maliciouſly, 
and voluntarily, may be a Yzere? Its 
anſwered , it daes : As if one - intend to 
burn the houſe of A. only, and nor the 
houſe of B. and yet in the burning the 
the houſe 'of A, the houfe of B.is burnt ,in 
this caſe the burning of the houſe of A; is 
felony, becaule it proceeded of the malicious , ©2.3 
and voluntary burning of the houſe: of A, pj,v4 * 
and the event ſhall be coupled to the cauſe, Com | 
which was voluntarily and malicious: And oe 47% 
the rule is, Involuntarium ex voluntario or- 
em habens, moraliter pro voluntario babetuv. 

. Secondly, to make it felony, it muſt: be 
the houſe of another ; and. not his own 
houſe: As for example : 

One-W. Holmes was indicted in London, 
for that he being poſſeſſed of an houſe in Cro. z. 
London , in Throgmorton | ſtreet , in ſuch a parr. 
ward for fix years, the remainder to If; for — $ 
three years, the Reverſiun to the Corpora- nc 
tion of Haberdaſhers in tec; He vi & ar- 
mis felonice , voluntarie , E* malitioſe igne 
combyſſit , &c. his own houſe: Upon this 
being * arraigned at New-Gate \, he was 
found guilty : add before. Judgment this 
Indi&ment was removed by Certiorari-into 
the Kimgs Bench ,' and being; orguol by 
Grimſton, that it was nor felony. 

By Richardſon ; Jones, and Berkglty'it was 

held 
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tis felony 


I. 


and'Co: lib. 11. Powlters Caſe , which fay, 


- that burning of houſes generally are to be 
intended de. edibus aliods', & de non pro- 


_ . Friis: And although "the: Indictment be. 


ea intentione ad comburendum feloxice , &c. 
yet intent only without fa&, is not felony: 
Alſo and” Foner held, that it cannot 
be faid vi & arms, when: it is inthis poſ- 
ſefhon; and therefore it was reſolved that 
it was not felony, wherefore he was diſchar- 
'ged thereof; But becauſe it was an exor- 
bitant offence , and found , they ordered 
_ that he ſhould be fined 5060. pounds to the 
King, and impriſoned during the Kings plea- 
fare, and ſhould ſtand upon the Pillory , 
with a paper upon his head, ſignifying the 
offence at Weſtminſter, and at Cheap-fide, upon 
the Market day , and where he committed 
the offence, and ſhould be bound with good 
ſuretics to his good behaviour during life. 


22823, Note, there is a late A& made, to pre- 
Car. 2+ 


gunc Re- of Corn and Hay, and killing and maiming 


vent the malicious burning of houſes, Stackes 


of Cattel, | 
, Touching burning, the Civil Law ſpeaks 
tnus - 


mun 


IF 


mecari © ; odo ſeiens puny ere 
= $4 vero bs” 4 oft , wegligen- 
aut noxiam ſarcire iuberty ; ant fi- minus 
oben fr, levins caſtig atitr. 
pncenlinks ſattum fit , venia in- - D. 4g. 
Peek wifi tam lats culpa fait , ut Lnxurie, 9+ 1h 
#ut dolo fit proxima + Hitherto of criminal 
Plcas, that are perpetrated againſt the King 

4nd Common-wealth mediatcly , but prix- 
cjpaliter in fingylas perſonas. 
| Tprocced to thoſe that immediately. touch 
the King, and his Crown 3 and they are: 


1. High Tre aſon, Crimen 


Stamford telleth us- that the King is the rye I 
| Preſerver , nouriſher and defender ot all his 
Feople, and that by his great travel, ſtudy 
| and labour , his People only enjoy their | 
Lives, Lands and Goods: And 45s the body 3 
ot Man cannot live without a Head, but-will 
fal} to the ground, fo the Realm cannot bego- 
yerned without a Head , which is the King, - 
Agreable to that of Senecs, [ls eft vinculum,per 
Reſpublica coberet,&c. ad cherefore we 
his loving Subjects, are obliged to watch for 
that him, wakes for ns; And; priftnts virtu- 
tis opus ot , ſervire ſervantem exters. 
If fo , what ah Uh eminabe thing muſt 'it 
be, to be a violator of Kingly Majefiy : 
Crime -de -Paſeſtp ( fayes the Mirror) oft 
; un peche hoprible fatr al Rop.; 6c. L__ 
calls Crime ro Oats oinculum, & 'weeeſ- 
; fitter filevets i” Onikeruis atcaſationwes comple- 
/ mentnum 2; 


A 4h 
WP 
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| Money to th fGimititude, 1 is Majeſtics 
Tous of Gals ſeveral = cir order. : 


E | : Is | Lanching Doath, 


1. To compaſs or i imagine. the death of the 
King, is Crimen leſe Mgjſtetis; as appears 
by Britton and-Fleta,  -// 

Briiton thus; Graud T:caſon eſt a com- 
. paſſer' notre mo2t. 

Flata hath | this words: Sz. quis mortem 
Regis anſu temerario machinatus fuerit , Orc, 
quamvis  voluntatem non | perduxit ad ef- 
feitum, 

To depoſe the King, or to take the 
King by force and. rrong.hand.'and to.im- 
priſon him-untill he hath ycilded to certain 
demands; this is a ſufficient overt AF, to 
prove the compaſling. and imagination of 
the death of the King: for this. is upon the 
matter to make the King ſubjeq, and to 
deſpoil. him of his Kingly ;Ofhce of Royal 
Government, And-ſo it was \zclolved by 
all the Judges of England Hill, 1+ Jace Regis, i ws 

the 


"Touching natters Ceiniſtial. 


* *the Caſe of the laard Cobbam , Lord Gray, 


_*Watſon and Clarks Seminary Prieſts. | 

-».*So if divers confpire the death of the 
"King, and the manner how, and-thereupon 
* Provide. weapons , powder , poyſon, aflay 
harneſs, {end Letters,” &c. / or the like for 
execution of the Conſpiracy , this is a ſufh- 
clent overt a& to prove the compalling 
-and imagination of the Kings death..: 

- If any man ſhall attempt to make him- 
ſelf {o tirong/; that the King ſhall not: be 
able to reſiſt him , he is guilty of Rebellion. 
In the like manner, the Law interpreteth 
that in every Rebellion there is a machina- 
tion againſt the life of the--King 'and his 
depofing : For a Rebel will-not ſuffer that 
King to live or reign , which may afterwards 
puniſh or 'revenge ſuch the treafon or- Re- 
bellion. Theſe things are. confirmed: 


x. by the Imperiel or Civil Law;, whereby Vide Dc. 
todo any thing againſt the fafety:of the Prince 48.4- 1.44 


is holden to be treaſon. 


2: By the force of reaſon, becauſe it can- ;,p,r, 


not be that which hath 'once given Law 
to the King, ſhould ever permit that the 
King ſhould recover his former Authority, 
or live, leaſt at; any, time he ſhould reco» 
ver it, 

3. By examplss drawn out of our Engliſh 
Hiſtory, as of 'Edward the Second, and Ri- 
cbord the Second ,. who being by force-of 
Armes gotten by SubjeQs into their power, 
were not long after depoſed alſo, and mate 
aWay. 

The 
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Che Lawof ENGLAND, 
The Civil 'Laws @Qu@wis regulariter ra 
tione ſolizis conſenſus nemo ad punam obligaturs 


ſet ſecuto demam attn: Alintd tamen obtinet 
"im crimine: in Principe , in quo voluntas , puni- 


done 5: Nox 


tur; ſed intellige talem voluntatems , cum qua 
conjuiniium eſt 1nitiznm fatti, i. e. faltio, vel cox- 
juratio : Sola enim & nuda volints puniri 

wequit, 
- Note , that there is diflerence taken by 
between felony and High treaſon; 


\ 


our _— 
for it is not felony, unleſs there be ſome a& - 


it conatus., nifi ſequatur effe- 


aus: But it one compaſs or imagine the. 


Cro. 3. 
part. 
Crobagans 


© 
f. 332. 


death of the King , who is the Head of 
the Colnmon-wealth , and declares his cori- 
ſſing or imagination, by words or Writ- 
ing, it is High treaſon : Dotf. and Stwd. lib. 
4, cap: 41. Co, 3. Inft,f; 5. 12. H: 8. 36. b:; 
13. H.$, 13. Bendlones Rep. Smith v, Spurle.” 
And therefore theſe following words were 
zdjudged High treaſon , viz. | 
If the King dye-without Hfue Male, that 
he would 'be King : and alfo the party ar. 
taigned ſpake , that if the King'ſhould com- 
mit him -to Priſon; that he would kill him 
with his dagger: | | 
So-one Crobagen',; an Iriſhman was at- 
taigned of Treafon 3 for that he being rhe 
Kings Subje& at Lisbone in-Spain, ufcd theſe 
words ,-1 will kill-the-King ( innuendo Do- 
minum Carolum Regem Anglie if 1 may 
come unto him z-and-that in Auguſt 9.Car; 
-Regis , he came- into-England: for the fame 


purpoſe, To this he pleaded —_—_ : 


Touchfag matters Criminal. 
and was tryed by a Jury of Middleſex , and 
it was dire&ly proved by two Merchants, 
that he ſpake theſe words at Lis bone in Spain, 
in great heat of ſpeech , with Captain Backe, 
and added theſe words , Becauſe he is an 
Heretick 3 and for that his traiterous intent 
and the imagination of his heart , is declared 
by theſe words, it was held High treaſon 
by the courſe of the Common Law , : and 
within the expreſs words of the Statute of 
25, E. 3. And he coming 'into England , and 
being arrreſted by Warrant for this cauſe , 
moſt inſolently puthis tinger into his mouth, 
and ſcornfully pulling it out, faid, I care 
not this for- your King , &c, all which 
ſpeeches and actions ,, though he now de« 
nyed , the Jury found him guilty , where. 
upon he had Judgment accordingly. - He 
confeſſed that he was a Dominican Fryer , 
and made Prieft 'in Spain, And although 
this, and his returning into Englend, toe- 
duce the Liege-People , were Treaſon, by the 
Stat. of 23. Eliz. yet the Kings Atturney 
faid, he would not proceed againſt him for 
_ that cauſe } but upon-the Stat. of 25. E. 3. 

of Treaſon. 

 So.one Henry Challercomb was indidted of 
Treaſon for words , and was-found guilty , 
-and executed. c 


So Fobn Wiliams was alſo inditcd;found 


3 yon executed ,\for writing a Treas» 
on 


two laſt Prefidcnts you inay ſee cited in Pyne's 


e 


able Book , called: Balaam: Caſe. Theſe 
-Caſe, ini\Crokes third part of his Reports, 
I 


79 


The Law of ENGLAND, 
It-is commonly faid', That. bare words 
my make an Heretick, but not a Traitor, 
withont an overt At : And therefore to 
make compaliing by bare words or ſayings; 
High treaſon, it muſt. be by ſome particular. 
Statute, ſuch were the Statutes of 26: H.- 
'8.'c. 13-1-E.6.c, 13. 1-& 2. Phil. and Mar. 
Cc. 9. I. Eli. c,6. 13. Eliz.c. 1, & 14. Eliz: 
c+.I. but all theſe are either repealed or ex- 
pired: yet compallmgs or imaginations againſt 
the King by word , without an overt Act, 
is an High miſpriſton. - | 
Note, that there is. a Law made for the 
 x+.Car. IT. Prefervation of His now Majeſtie's Perſon 
Reg. ct. 11d Government + againli Treafonable and 
ſeditious practiſes ( during his natural life , 
which God long continue | x from 
Printing , Writing,, Preaching, or malicious 
and adviſed ſpeaking. 

Note further , that to calculate or ſeek 
to know by ſetting of a figure , or Witch- 
craft , how !ong the .King (hall Reign or 

"Jive, is no Treaſon for it.is no compallmg 

> 3- - or the imagination of the death of the King, 
£6. TW | 

'*.* within the Stat. of 25. E. 3. 'And this ap- 

peareth by the Judgment of the Parliament 

in 23. Eliz. whereby this offence was made 

felony, durigg the lite of Q. Elizabeth, which 

before was puniſhable by tane and impriſon- 
ment, 433-4 

But Scipio Gentilis in his firſt Book. De con- 

jrratione ſayess De vita Principis ingquirere 
 preſertim per Aftrologos capitale efie 3 neque 
boc-ſolum , ſed etiam de ea dubitare , vel de- 

ſperare 


Co. 3 Inſt. 
f- 140. 


| Touching matters Crinttial, 
ſperare pro crimine Majeſtatis bahitum eſſe ; ſt _ 
ea" deſperatio indiciis*” efſet  aliquibus pate. 
afls. | 
4 -Thas much ' of the: Kiwy himſelf, - 

If any do compaſs or imagine the death 
of the Queen Conſort ,'or Prince, ('the K 
Son being, Heir apparent to the Crown 
che time being) and:declate ir by: ſome overt be prodie 
AQ, the very intent is Trealog, as in caſe Flontbuge 
of the King himſelf. 

' "If a man ſlay the Chancellor ,, Treaſurer, of 
the Kings Jultices of the 'one ,'or" "the 
other; Jultices in Eyre, or Juſtices of 'Aﬀfrre, 

and alf other by Juſſes aligned to hear and 25, E, 3. 
determine; being ift'their places doing their c, 4 
Offices: An ehe reafon- wr oamunt isTreafog 

in theſe Caſes is, becauſe fitting judicially 
initheit places ( chat is in the Kings Courts 
and doing their Office in adminiftration -of 
Juſtice , they” repreſent the Kings Pexſon', *: 
who by his Outh is bound mp fny 
come," 

? 


= ads 


2+  Texching violate; or Cornet 
knowledge, , 


To vialate or to _— know the Kings 25.F, 3, 
Companion, or the Kings eldeft x Sn 
unmartied,- or the Wife of the Kings aldeſt 
Son; and Heir apparent, is High treaſon, 

The xeafon that the eldeft Daughrer orily © 
is mentioned in Scat; of 25. E. 3; 15 for. that 
for defaur of Iſſue Male, wp only is” inheri. 
table” to Crown, 


F 3. Touching 
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| 3. Touching W "—_ 


25.8.3, To levy War againſt'our, Lord the. King 
"Xi is High treaſon ; This was fo. by the Come 
' . __ mon: Law\, for no SubjeR.can- lery Way 
_. within the Realm without Authority from 
. «:; the King 3: far -to\him it only -belongeth, 
F. N, B. 113. Co. lib-2. Wiſemans Cale f. 15, 

b. In the Codes of Juſtinias is extant; t 
Conſitation of -Valentinian and Valens ;, Nuli 
prorſus nobia inſeiis , atque inconſultis quorum, 
libet Armorum movendorum capia tribuatar:Hug 
pertinet illud Auguſtins : Ordo naturalis mire 
#alinm paci accommodatns. hoc. poſcit , ut ſuſci, 
piendi Belli autioyitas , atque Confilinm pexer 
Principes fit. F . 34 
; If any-levy War to expulle Strangers , to 

deliver men-out of Prifon, torxemove Coun» 
Co.z, Inſt. ſellors', -or:;againſt any Statute,!.or to any 
fe 9 other end, -pretending Reformation.', this 
is levying of War againſt the King , becayſe 

they take upon them, Royal Authority,which 

is againſi, the -King, '  - | 

So if any with Strength and Weapons,in- 

Co,z.Inſt, valive and defenſive doth hold and defend a 
f. x0. Cafile or Fort','againſt the King and his 
Power, this is levying of War againſ-the 
King within the Statute-of a5. E. 3.. + 

\ One Thomas Benſted was indicted and. ar- 

Cro. 3- raigned before ſpecial Commithoners of Oyer 
and Terminer in Seuthwerk, whexcin all-the- 

Cafe, Juſtices and Baroxs were in Commiſſion, and 
& 583- preſent 3 at which tune upon Conan | 
: wit 


= Tr a TT eat,” 5 +*s 1 0... 


— nw 7 © 


m_ ” 
% 


DB 6 © 


| 


8 ROE 


Touching matters Criminal, 
with all the Juſtices, it was xeſolved;_ . - 

Firſt , that going to Lembeth Hexſe in war- 
like manner, to ſurprize the. Arch-Biſhop , 
who was a Privy Counſellor, ( it being with 
Drums, and a multitude, as the Indictment 
was, to the number of 300. perſons ,) was 
Treaſon. And, 

Secondly, It was reſolved, by ten. of the 
ſaid Juſtices ſeriatims , that. the, breaking. of 2 
Priſon , whercin T raifors be in DQurance, and ; 
cauſing | them to eſcape, was Treaſon, ale 
though. the Party, did not know- that there . 
was any: Traitors three, upon-'the. Stat, of 
1, H.6.c-5. Aw ' +. 4-5 : 

And fo to break. a Prifon ,, whereby Fc- 
lons eſcape , is felony ,- without. knowing 
them to be impriſoned for ſuch offence, _ _ __ , 

; Note, A; Compaling or-Conſpiracy; to 
levy. War ,. is no' Treaſon; for there-muſt bg 
a levying of War. de foto, , | 


4. Touching Adbeſion to the Kings. 
Wells 14) - i» Enemieg» | 


If a man be adherenc to the Kings Ene- 854 5.3. 
mies in his-Realm, giving to thera, aid .and < >- 


comfort in the-Realtm;ox e){ewhepe, it is Bligh 

treaſon, ---, 1/1 PEO Pay ob 
Having given-you.the words of the Stag. 

25. E. 3. 1 propoſe. thele Queries ;  ; © 


-  Wherher the delivery of 2.Calile, or Fort q» : 


£9-:an Enemy \be an Adherivg. to theakings: . 


Enemy 2. : 2) 


Fo dtliver- os furrender the Kings Caſtles Reps! * 


F 3 or 


© DE EAA. 68 kacevitring of 4 
Tt Treaſan? + nyt 


Irif#t the chneof x re. 

Fe m {ata the Ru 
ut! 6th Rea, whomidl 
ER ſucevun, 

30909 Weed tf ADbythd Scar. of 94; 
; % #2 cttifelthe Traie6t 45io-crys OW 
Qu, 2, Virum Exteri, qut c cum $ #bditi contro Phi 


cipend milliedthrs Rebillss fruf babordlt 3! {114 
Reſp. ont Tan Vi Opcti aoftitity bats 


Englant taker: bee{ther-execmed 

Drer 4. by Mayſhot alvror #h#othed;)for he tanhot 
Mar. f. * bein of Treaſon foriclaat tie- wad/nevet 
145.4, Within the Prote&ivn: ori; peance' of the 
Co.Liv. King, and the Indictment of Treaſon faith, 


Cline Contra Li gemitiam ſum debit." 3 2. 
Caſe, * Batifa Subje&t joyn with a_ Foreign Ene- 


my, and come into England with him, he 

13. ER ſhall not be taken prifonerhere; and rariſothed 
Djer Foro pracedted with as an 'Eneniy- hall /bat 
: he thall' be taken /as a Thaitok 40 the Kings" 
Whether an Engliſ Man born conſulting 
withaFortigi Prince; toinvadthis Country, 

may be charged with High-evedſor! 7. L 7 

A Confattition was 'had' coricernwg Joby 

 Cambdens St5rf#Po&tor of Law , "the'Dicke of Hio#'s 

oo £244 Searcher , whether he, "being an Explifs Mah 
__ | bor; who in Brabant had confulted with 2 

\ Forcign 


a 6cT Sv __» 
es. Mb an 


cy 
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—_ Tolthlugamexrs Exiting. 
Foreign Privzeabout i0lvadinghl# Garatrey; 
and had thewcd the means of [eafenyen = 

have been:charged with Highureafhy #: 

skilfulleft Lawycr athrmed thathe might-: 5 

-- Whereupon 6 was atrei atd beiriy | IR” 
tobe charped'with Treaſon [(C F 
other; things }he bad fhewed-to; ther-Pruke-of 11. 


Alvs's Secretary the&means:to lands 5; 9169 
raiſe irelaad/into; rchethen; rs excite tho 


Scots "to-breakpinto Exglondoralt gti omen: Hoe 
refaſed "to: fabmit ſhimke}H;to-fTryal - avd to 
the Laws of :Exgland., ind, med that the 
Jadges' had no;power, oves Jnibfont hathe 
was not a Sub; e& ſworn fo the Queen: 9 

_ England; bilt. to the King: of -Spajrt; - But he 
was condemned. according to, the-orditary 
forme-of Nibit dicit, adi fufferet; the : :death - C6 TIER 
of.a Traitor 3; tor that .no Man *au;4balt ;; 

off his Country. wherciw he---bgmm:;cdox NETY 
abjure his'rative-{ailel, of tis Palye at dis PoRor 
pleaſures NemniPutrians in-qb4 net nity rou- - i. Ta: 
ere, nec Ligeantie debitum ejurare poſſit, With j;;, 


this Law dorfigoncurre the Civil LAw::T0r3- Cal: 7's 


pine propria; nemiitent weaning -«x+ Cc. 
ho maniſi ſtim ets ©. mn dl a —_ = 
»08*YELE 
ok 1: $+. Touching F rao, Þ- - — 
i” If.a Mane counterſeit the [hangs Gi apr 
Privy Scaiezor, bis Money;4ci54#heÞ roger 
All antient Authoys —_ m_-HS 
High treaſon by the C—_ Law (as Wo os _ 6 
con, Britton, Fleta, and the Miyrouy. act koh 


The Forging of the Kings Coyn is High 
treaſon , without utterance of ſt; for by the 


Fj Act 


86  TheLawof ENGLAND, 
AQt of 25; E. 3. the Counterfciting is made 
High treaſon. - 
One Morgan and two others were indicted 
for Counterſtiting' twenty Shilling Pieces 
Ero, 3; ®f the Kings Coyn; and Morgan for utter- 
part.  Ingrhoſe Pieces to the Kings Subjeds, know- 
Morgans ing them to be countetfeit 3 and being there. 
Caſe 383. upon arfaigned ; he pleaded Not gwilty. And 
evidence being pregnant againſt- Morgan, he 
' was found guilty , and the others were a& 
quitted : And'Judgment given that he ſhould 
be drawn and hang'd 3 but not to be quats 
ry , according to the opinion of Sremeford 

Y ; WINE = 
Note, that by_the'Stat. of 5. Eliz. to clip, 
5.E{.c:11, Waſh , round, or file, for wicked lucre and 
ain is declared High treaſon. So by thy 
tatute of 18. Eliz. *tis enacted, that dimis 
18. FE. 0.1. nifhing, ſcaling or lighring of the Kings 
Coyn within this Realm, is High treaſon. - - 
Touching Money, the Civil Law ſpeaks 


[ I: : , 
+ Qui falſem monetom percuſſerint, ſi id #0 
$1m formare nolnerunt , ſuſfragio juſte paniten- 
| tix abſolowetxr, D. 48. 10. 19. De flo Mg 
Valſamo- nets. 
Bef4 4497 (= ; , at , 
bendi Lricunque Nunimos atreos partim: raſerit, 
iz —_ Fe at beflar? vel finxerit : fi quidem liberi 


ris, porte- fin, ad beftias dari : fi ſervi , ſumms ſupplici 
na affict debent, 'D: AS. I Os 3. \ 
rine, Go- | 


thofrediis., _ 
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6, and laſt : Bringing into #be Realm 
Os Countzerfeis Coyn. 


If a Man bring falſe Money into this Realm © . 


counterfeit to the Money of England, know. 
ing the Money to be falſe, to Merchandiſe 
or - make payment , in deceit. of our. Sove- 
raign Lord: the King, and of his People, it 
is High treaſon. | 
- But note, that the uttering of falſe Money 
in Exgland, though the Perſon know it to 
be falſe and counterfeit to. the Likeneſs of 
the Coyn of England, is no Treaſon within 
the Statute of 25. E. 3. unleſs he brought 
it from a Foreign Nation ; for: the words 
of the Statute are, @&i Yome-appozt faux 
Poney en cet Realm. [a7 
Having related the ſeveral parts or kinds 
of Treaſon, within the Statute of 25. E, 3- 
L ſhall add theſe few Queries touching High 
— , waa ſo _ | 
.- Whether a Man may. be- guilty of q,,. 
High treaſon. . | py * 8 


- Theanticnt Law was, that if a:mad Man Reſp.: * 


had killed , or offered to kill the 'King it" 
was: holden for Treaſon 3 and ſa:it. appears 


_ by King: Alfredr Law, before the: Conqueſt, © 
and in Beverleys Caſe 3 for the Ring)is Captt p,uafeys 
& Salu Reipublice , & @: Capite' bona; wa- Caſe ,. 


letuds tranſit in-omptes , and- for-this ;cauſe* 
Kings Perſons are fo Sacred , thatinone may. 
offer: them violence; without + being: guilty 

of High treaſon :Þ: petegt 1Hnus np: pereant. 
OMIALC: S. BU $i ; But. 


| But now: by-tye Statute of 25. E, 3 . and 
IT by forceiofthe: words, Fait computer ou 
ji _ la ep -he « jr - Non _ 
| and totally deprived ot all compallin 
> &Þ earner - cannot; commit High 
Sir os or, imagining the 
34. 6, geath-of the King; - for ſ#rioſue ſalo foal 
prntury. and faror in the Civil Law is cons 
11a: mentir DIAS qua guy om nefebs 
leetu caret. | 
"T6: 4 Man commit Treaſon, and confeſſeth 
the fame, or ' be thereof otherwiſe convict, 
Fafterwards he become de non ſane mematis; 
he:ſhall-noc-bt called to anfwer vor if afteb 
©o.z, Inſt, Jadgmenche become de'nan ſane nremerie ht 
f 4: not. be executed; for it cannot be EXansi 
Lib. 4. ple:to others. 1 9911212, 40:16 
-—— aa The Civil Law: 
———n atnmtit , qui fas mentis nou 


D.-48 9. 83 per farorem aliquis paretttem techs} 
9. 24 impunitus erit , Divi Fratres reſeripſerunt | (u+ 
pev eo, qui per;ſureorem wiatrem neeaverar, Nam | 
ſufficere , furore ipſe enum puniri? . | ci 
Q. 2,4 ' Whetheran Ahe# refiding here,can commit 
- Higlrreaſon ? | 
Reſp. - Al 4tiews that. are within the Realm of 
9, th reingt Ingen ntkin thepeos 
- oh © are W tne pros: 
I 44 Xs: teQiorofthe King, and do owe a Local.ors 
lib. 7 Topicatobedience to the Kingzare within'the! 
fetoms Adtef a5-B-3-andif they coramit Treaſon! 
nit, 284inft: the' King, they ſhall be unifked 48) 
Co.3.Inſt, P 
fans, Traitogrss andche Indidment' ſhall ſay com 
__ IraLegeantie dibitum, Whes. 
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- from the State of Genaaz but that Dichration 


Touching matters ErhnfiM. 85 
» Whether the-killing of a Foxtign Ambaſſ3- Qu. z. 
dour reſiding here, be treaſon 2 
Albeit the malicious killing of an AmbaC. rcp. 
fabour be juſt belli cauſa, and: contra jure Gen- 
ztixm , yet the' killing, of him-is no Treaſon, | 
within the Stat. of 25. E. 3, until itl be 6 
declared by Parliament, as at was in the Cafe 
of Kerby and Algere , who-were attainted _ Fes 
for the killing of Jobs Imperial, Ambaſſadour "7% 
was taken away by theStatnteot 1. far. Y 
Whether an Ambafſadour, which iraiſeth Qu. 4. 
Rebellion ahainft the Prince'to whom he is 
fent, may enjoy the priviledge of an Ambaits. 


dour., and be not ſub) PIRIE 


Enemy $1 #12] 

"Such an Ambaffadour hath by the Lav one, 
Nations, and by the Civit Law ofthe. Komang, 
forfeited alt the Priviledges (ot an Armbatfa- 
dour, andis fabjed to puniſhment, ; | 

I z Foreign Amb FIrEy COIN." 
mitteth here in our Realm any cxime;, which 


is core ju3 Genius, as Treaſon; Felony, Ad- LN T4. 


ultery , or auy other crime which, 5 againſt, 7.7, 


the Law of Nations; he loofeth:the -Privt-: if Reflex. 
ledg aid Dignity of an Ambaſfadont , 45s ur Caſe, 
—_—— ſo high-a-Placc and may m—— .4: Inſt, 
re 2s-any other privite! Alien, : 
not to: be cmanted co Snag Bar ple 
conittfy.. . :2ib2grs 712 3d part. 
Bar if any thing be malune probjbitans, by SRTIONS: 
any Act of Parliament , Private Law bs Ca- v. eas 
ſtoir- of the: Realm; which 35:01 neahin 7: 
ſeq rre- Geninm, abs corma jar Gertiniac, ari 
| Ambafladour 


vo Part; arliarnent,, P 


2 i i 


l - &- 
| , > Ss — Garbo : a woe a 
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s 88 9 err pray ares 
; lint eorrtorind, jj conformes rods. 


> Prince, by-his davelling 
hexecan commit Treaſon ?// » 
' When'a Foreign'Prince: comes with leave 


Wn ſabjects himſelf under the 
ofthe;Ki 


ns 
> nine 


of Expland, and as by 
by ito bes hg to the Equic 
to t ty 
a 7 ing to that ſaying of the Laws 


KY ae the benefit of the Law, 
which offendeth againſt the Law. Otherwiſe 


better were the condition of a Forcigh Pririce 
in another Princes Ki , than 
his that reigneth well:He is th t 1G to be 


. a Subje&, though not originary yet tempo- 
rary, becauſe two abſolute Princes in reſpet' 
of Royal Authority, cannot bein one King-' 
dom:at once; and therefore it is a reccived- 
opinion-of the learned in the Laws, A King: 
without his own-Dominions (except it be in. 
an Expedition of War) is but a private Manz: 
_ andconſequently can neither confer » NOT EX 
erciſe Royalties. | 
Moreover: its aid, hs ſach a Prince by: 
his offence looſeth.merumImperinns, his wy 
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 endiablolare Soveraignty, and that ſuch are 
SpSbpckeir deli only aol lace of / 


t commit Treaſony: and 'that-a 
mk power or Jurifdicd. over another 


3 Princethat js his equal as often as any hath 


ſubje&ed himſelf under the Jadgment of his 
Equal either 'by expreſs ne 07 or Covert - 
Contra@Q; or by offending within the Juriſdi- 
_ Qion of his Equal. 

Vide Cantbdeng Eliz.in 29:year ofher Reign, | 


touching the Queen of Scots. 


2. Miſprifion of Treaſon. I 


-: Touching Miſpriſion,, 4 things are to be 
principally obſerved 3 The Ecymology of the 
word, its Deſcription; its Divifon, andthe 
Puniſhment therefore. + ( 
2 Etymology or Ori tion of the 
word: - . gia 

Miſprifion , cometh of the. F ranch word 
P , which properly fignifict neglect or 
contempt ; for (mes )in Compoſition in the 


French ti ignifiech.mal , as mis doth in the Ex- Co-3. Inſt. 
oliſh Tony : is miſchance, for an ill chance, -/- 36. -- 


and ſo Mif fols ill apprehended or known. + 

- -$« Its Deſcription :. + | 

In legal underftandi ng Miſprifon of credſon, 
.is either when one Jan, "> that another 
hath committed treafon , and will notdiſco- 
verhim tothe King or to ; the Councel ;or to 
any Magiſtrate , but doth conceal. the ſame 
it is when one hath committed ome. hainous 
-offEwes 'under the degree of treaſon; | 
'*3;/ts Diviſion ; Miſpri- 


| "i -nC ving hi wkive 6 counter feited the 

"ws dr Obtcdnen Law, concealment of 

pug rr nes Treaſon a8 apptarcth in 
Caſe ef the.Lord:3: 


EE bis 
And with our apo 


e of ; —o—— Axes ano 
Seale of a Patent to anew Patent of; Nony 
Reſidence ,this is holden /to-be a'Miſpaiſion 
. of Treaſon only, for it isanabuſc of the great 

Seale ; and mot counterfeiting of j M; nl +7 
' Sorif arradin know Money to be counterfeir, 
and bringithe fame. one ob freiard hither intd 
England, andurter it in payittent , this is þut 

Co'3.Inſt.., Miſprifidn7atid nv/Frexfon.' ''-- ! 

#140. .-Sothe compatiing 5Oririaginations againſt 
the King by word without oma oppor SIA 
High Miſpriſiog. Jt .: 14,The 
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TouthingAdftery-Crlminal. 
b-4:The priniſhtane of thitoffetace, | 
-Inall Gaſes of Mifpriſfion' of:Tutalon, the 
party :dfſendour ſhall forfeit-his: 1G! _ 
Date tor ever, andthe profits | 
Einds for tetme of bis i, and (9; be | ns 
priſorſed during lite, '-: 19Y, 

* From which puniſhment if _ wil fon 
bialt1f,/thatknoweth of any:Highttxcalon,he 
ought with as much ſpeed as couvettiently he 
may:;to.cevenl z.ar.(ame 
otwils. Privy Conch, alt any eihernddagys 
grate:t : $47 wan AW att lt 

Note, that/in every. Frealon ar Ely, is 

included Miſpriſfion , and where any ath 


committed Treaſormwiritlany , the King may 


cauſe the ſame to be indicted, and —_— 


bot of Mafprifion onky, if tid will viodiy 4 


4 ink 29253 Sogfe In:hrb tt 333 nom vhs 
2% Robhingihe Kings Tevoſire.. 
; KG! 30 28: : 


= 


Y« wo Rabbiagithe King nfhinTarafurd - or E0.3.Ioft, 


Monegyas 
the 


Peace. | 
TheCivitLoawdothacord ditrantat; in 
this point; Poodhrils nar omen Refpublice, ſex belts 
Onr 41k 7 | Irapertunrſine veligalibus 19dio modo 
eſſe poteſi., Cicero Mititarers: * Hoſhinin: 
Fieurſlowes maita regent ailigentia , & nou - 
ſunt vitta pecintiantibac agt. N/8.2 10.72. 
Fourſcore and one perſons, ( wheneof the 


xcointel Proven iHalinebile;for f. 112. 
Kings Treafire is the ſinewof War ;.and: Co.litc. go. 
ewtihogaaramdfafcty ofthe Kong in! time —all 131.0. 


* 7 


/ Crimen ” 


Abbot'of Weltmitfter and 4Brofhis-Mobks ©, 4. Ents 


were part ) brake into the Receipt ;andelo-: /. 112, 


niouſly 


—bZ 


Ten 


before 71-8 
ws Goon nc, rey PAPA by 


i hows pt | 
Theipuniſt this crime in the Civil 
| k ;thiss $035 21 hoop 123.08 +3 F3%G 16.410 


evimen Ree Pribery (ye Cely ) wx go antes Miri 

Mivnds- whenanymanin } place takes any 

TR CI :Robe-or Livery, Gift, yay 
that hath todo bes 


| _—_—_— Cay pron 
Eallrv ry <þ doing his Office , of by 


colonrofhisOftce;but of che K Kingonly, un« 
leſs it be'of mear , and drink, that of 
{inall value ,apon divers and grevions puniſh 
ments. 
Havi loin jour dedetprionef Bribery; 
I Barney, th:ſc Queries with-Reſolutions ups 
on thera and.then ſhew' what the Civil Law 
faith rouching Bribery, and Reward, 
Whether Bribery can be: conmitged . al. 
Git. though there be no ſuit depending jn foro cone. 
. @#emtioſo? | + 
Reſp. Bribery may ke committed-not only when 
a Suit depengeth is fore contentioſo, but alſa 
when 


S NG OE. 


3 awhen any in Judicialplace dath any thing;vir- 
#9 or colore Officii,, though there be no Suic 


Biſhop of Norwich f.. 75. but that-he make 


eſtimation and knawledg,: Theſe Laws aforc- 


bery and extortion 3.\ They that buy ,. will... . + - 5 


perpetrated, by.one that hath a-Judieipl'place © Boos 


. 7 OY ao 27 SV W7__FR WR_ 


Judicial Ofticer Eccleſiaſtical, taking any thing ,, pare. 
Tial or Judicial, is guilty of Bribery,-; 


Touchtiig matters Crimindl. 95 


at all. - p.2s | Wd Yet 31 

\.» For example, if the Lord Treaſurerforany Co.z. laſt, 
gift.or brocage ; ſhall make any Cuſtomer), f- 248 
Controller, or any Ofkcer , or Miniſter. of 

the King , this. is Bribery ,.for. he ought to 
take-nothing. in;that- Caſe ,.by.the Statutes Laws 
of 22, R, 2.6 2+ 5+ E, 64.5.6.Co. Litts f61234- rays 
&. Go. 3. Ink: f. I 54- Habarts Reparsis.g Ray:v. fas. 


all ſuch Officers ,,'and Miniſters of..che beſt 
and moſt lawfull Men , and fatcient for their 


mentioned; made. rortre crimen Ambitns arc 
worthy to be known by all; but moxe worthy 
to be put in execution , for they prevent Bri- 


* Whether. this offence of- Bribery: can be &,- ;. 


in the Ecclehiaſtical Court? TOUT? ” 
The Statute of 5 E.6.c.16, doth extend as Reſp. 

well to Eccleſiaſtical Office as temporal, 

which concern the Adminiſtration and exe- 

cution. of Juſtice , and therefore any Chief gn 


virtuze Ox colore Officis, for any Other Miniftc- % 


- TouchingGifts and- Bribery,, take notice /* *5?- 
what the Civil Law ſaycs: -, -. ; | 
| Nou 18 totum Xeniis abſtinere debebit- Pro- . p, xe. 
conſul, ſed modum adjicere , ut neque moreſe in njis, : 
totum abſtineat'; neque avare modum - Xenio- 
: rum 


D.4* 16, ſes war's % 
35 © 


FT le verbs bec -\Junt": 
O. = \pertivlet-'; Audi quid 
eB. Vetzes proverbliom, memo 
- WORE Q004f $ex1Þ#re', Ne omnibus. Nam 

2htde Sub Slionim. oft, a «ccipere'; ſed 


| Paſſim viliſſhmaw ft, &-ninic 
un 8 bonne Neves. One 


| vxcetbiians oontheh 5 00 pervert uut verbs 
= vernin jc! agitrr {aies Gothotre- 
de munovibus que BR Proconſmlt , * 
Inſp mou ud Jaudice, bh 
'Et bio aperte | Xemja © & it \ _ 
bie Fuſes fione,. Xeniola', 
dowd Of Miwnere, ſou Muneram ko. Mend 
_ 4 minus; alind Xenion & Xemolon. © © 
>. De Re-- Legs Fulis' repetundariim tiuetvr , qui them 
pes. aliquam poteſtatem baberet , pecuniam ob jth 
dicandym , devernendumque acceperit. 
3. ' Dui munns publice mendatum, accept a þtcvls 
| 48. 
11:9, Nis, rumpernnt , criming repriundoryes poſime 


. dantar, 


F- 
F . 5. Extorsion, 


Extortionis a Mil prificn by 


or 


| his Office, any-money-or valuabte thing of 
2  6r fromany. Man , either that isnbr due , or 
more then is, or beforeit be due; 


3686, rempnr 3quod eft- debitun, - 
of this crime-it 45 4aid, that inno my 
£ncn 


Gta ep 


unlawfully taking Von any Officer by om | 


Onod nos 
C6, Lirt, ff debitum , vel quad oft mitra debirum, ve] ont 


4 


than Robbery 3 and another faith , that it.is. 

more odious than Robbery: for Robbery is, Co. Lit, 
apparent , and hath a face of a crime , but ex. 368. 9. 

| tortion putrs.on the yizor of vertue,tor expe» 

dition of Juſtice and the like, and it is ever. - 
accompany'd. with that greyious fin of per- 


jury 3 we call it in Latin Crimen expilationis, 
(ex concuſſions.... 
p- But the Quere may be whether Extortion 
| and Exadcion are all one 2... It is anſwered, 
: They are not; for there is'this difference takeu s 
t between Exactibn and Extortion; Extortion 


is where an Officer demandeth and- wreſteth 
; a greater ſumine or reward ; than his juſt Fee: 
; And Exacioniis where an Officer or other 
[ Man 'demandeth and wreſteth a Fee or re- 
ward , where no Fee or reward is due at 
all: - | 


a 


6. Striking in the Kings Courts , where be 
refides perſonally, or by Repreſentation, 


If any Man in Weſtminſter Ball , or.in any co, 2;tnft; 
other Place , fitting the Courts of Chancery ,,f. 140. 
the Kings Bench; the Common Bench, the 
Exchequer , or before Juſtices of Aſſhize, or 
e | Juſtices of Oyer, & Terminecr , ſhall draw a 
| weapon upon' a Judge, or Juſtice, though 
£1 He firike not, this is a great Miſpriſion, for 
es | the which he ſhall loſs his right hand, and ,, x .: 
» forfeit his Lands and goods ,; and his Body TH "MN 
4 | to perpetual -mmpriſonment; The reaſon. is - | 
becauſe it tendeth ad iwpediment;:m Legis ter- $ 
re Soitis if in Weſtminſter Hall; or any | 
G other 


Cro. 


wWtiliam 
watlgys 
mapa 373 


Mid Coord in 


and'in »the Sheriff; inmaking ad 


Arreſt updn'orde'T. by force of: 'Biltof Mid 
dleſex': and being 


arraigned and found guilty, 
had Judginent df - perpetual 'Impriſonment, 
and to pay one hundred pounds to the Queeit 
And note, that4upon the evidence it appeared 
to be upon the ſtairs , aſcending the Court «f 
Wards, and {o out of the view of the Courts 
But Pophans (aid , although it. were out &f 
the view of the Courts ,yet if the Indi&ment 
had been as it ought to have been : viz. coram 
Domina Regina, the Judgment fho6uld have 
been, that his right hand ſhould have been 
cut off, and- that he ſhould forteit all his 
Lands and Chattels , and have. proper 


Impriſ6nment. 
S William Waller was indicted, for that he 


3. in the Palace of Weſtminſter neer the Gr 
part. Sr. Hall, the Juſtices in the Ws Bench, Chaw 
| cery, and Common Bench, 


icially firting eo 
hear Cauſes , made an affault, and affray upos 
Sr Thomas Reipnolds, ahd beat him, irdiſtur 


bance of the Law, and contempt. of the 
King 


gn apt have th As puniſh 


yk Peter Clry-was indifted fot A. 
Weſtm. ſedentibus Couric, 


Ks Bw oma co 


22> oY Dy Sy BD & -—- 


—- 
> 


ing, 


_ Touehiniirhatters Ceſminal; 
King, &c. and upon this being arraigned ;, 
and 


nd tound guilty, becauſe the IndiAtment was 
hot, that he did it in preſence of the Juſtices, 
nor” in the preſence of 'the King , all the 
Judges agreed that the Judgment of cutting 


' off his hand ſhould not be given; and fo ſe- 


riatim they delivered their opinions : But 
becauſe this offence was in the Palace, neet 
the Hall door , whereby tumults might have 
been made; and becauſe it was found fitting 
all the Courts, atid in diſturbance of Juſtice 
and Law , and is conterript of the King , 
the Court |awatded, that he ſhould be im- 
priſoned for the faid offence during the Kings 
pleaſure; and ſhould pay 10060 pounds fine; 
Thus much where the King is-ptefent by 
Repreſentation. - 


- 


I any ſtrikes iri the Kings Palace, where |33. 9. $7 
the Kings Roya} Perſon refideth ; he” ſhall © 2*: 


not loſe his tighr hand, - unle& he . draw 
blood 3 bur if he draw blood, then his right 
hand ſhall be ftracken off, he* perpetually 
impriſoned,” arid fined , and ranfomed;  '_ 

By what hath been faid, a Matimay: per- 


&ive a great differcnee between a blow; or: 


ſtroke in, or before the ſaid Conrtsof Juſtice, 
where the King is tepreſentatively prefent , 
and the Kings Courts, where his Royal Per= 
foi refideth 3 for in the Kings Houſe , blood 
muſt be drawn , which needeth not in, or 
before the Courts of Juſtice , when rhe Judges 
#re doing of that which to Juſtice apper- 
taineth'3 and the reaſon is, ®nis Fuftitia fir= 
matur Solium.” - 

G 2 7: Roxtse 


ot. go forch; or do-move by the iuſtigation 
-one or. , who is their Leader: This 
is called a Rout, becauſe they-do move and 


proceed; in Routs and members. | 
. Alfo where many aſſemble themſelves to- 
ther upon their own cotnmon Qyarrel, and 
rawles-,' as if: the Inhabitants of a'Town 
will gather themſelves together to break 
- bedges , pales; or ſuch ike, to have Common 
- there, of to beat another ; that hath done 
. Co, 3. to'them a-common diſpleaſure ; or ſuch like, 
Inſt. 176. that'/is a Rout , and againſt the Law, al 
Tons lib. though they have.not done, or put in cxecu- 
**+5* tion their miſchievous intent . if ſo be they 
do go, ride, or move forward aftcr their tuff 
meeting. | 
Note, that there is diverſity between com 
mitting-of a great Rout , or the like, and 
Levying of.War , for cxample, as if threevt 
four , or more do riſe to burn or put 'down 
an Incloſure in Dale , which theLord of the 
Mannour of Dale hath made there in' that 
particular place, this or the like is a Rout, 
a Riot, or an unlawtull Aﬀembly , and no 
Treaſon, 
But if they have riſen of purpoſe to altet 
Religion eſtabliſbed within 'the Realm ,-0f 
Laws, or to go from Town to Town oe 
nerally , and to caſt down Encloſures , ths 
5 


Co.3 Inf, 
{9 & 10. 


” Touching matters Crimital: 
* is@ Levying of War ( though there be no: 


- cauſe the Pretence is publique and general, 


at number of Conſpiratours) within the. 
perview' of the Statute of 25, E. 3. c 2. be- 


and not private in particular. ' As it was re- 
ſolved , Paſch. 39. Eliz. by all the Judges of 
England, in the caſe” of Richard Bradſhaw 
Miller, Robert Burton , Maſon, and 
others of Oxfordſhire, 


» 


8. Riot. 


- Riot ( in Latine Riotwm) cometh. of the Co.3.nſt, 
French word Rioter, id eft, Rixari; and in {+ 276: 
the Common Law figniftieth whea three or 
more do an unlawful AF, as to beat any 
Man , or to hunt in his Park, chaſe or warren, 
or to enter or to take poſſeſſion of another 
Mans Land, or to cut or deſtroy his corn, - | 
graſfle or other profht , &, | 
By the Statute of 17. R. 2. and 13. H..4. 17.8.2. 
the Juſtices of Peace', and Sheriff are to arreſt C. 8,13, H; 
thoſe that commit Riot, and to record that * © 7* 
which they tind done in their preſence againſt 
the Law. ; | 
Each Man that is able , ought tohelp to re- 2-H. 5. 8, 
preſs Riots , upon pain of Impriſonment, and 
to make ne to the King. A 
Evans, and Cottington and 7, others, were 
indicted for a Grand Riot , that they with 
others there named , to the number of 1000. | 
perſons, made a Reſcous, and affault upon "i 
Henry Smith a Baylif, who by virtue of 'a 
Warrant upana Bill of Middleſex , againf 
| G 3 Wilian 


way fn, 
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Randing a Juſtice of Peace, affiſied with thre 
. Conſtables, made proclamation for keepir 

. _ the Peace, and for their departure, yet the 
_:,. continued their aſſault , breaking open the” 
x - * » houſe, apd. with: ladders: taken from ihe 
$ 09; 7.1 ERGO Kings- Houle of Phite-Holl, ( where Fog. 
King with His Court was reſident ) upon the 
4. of March 139, Car. in the aftcrnoon of the 
my Yaror Sour Riot - away fo 
Earryed the Priſoner away thr the Kings 
Houſe., and <aufed him to eſcape. UYpon this 
Indi&ment g. of them being arxefied, pleads 
ed Not-gvilty , and 4-.of them vis. Evans, 
Cottingtov, Groom and Heatly beingarrai 
werxefound gyilty,and 5. of them were tound 
'Not-gyilty » but againſt three: of them wes 
probable evidence, that they were aiding to 
this Riot and Reſcops, but the Jury acquitted 
.thern 3 wherefore becauſe it was ſo great 8 
Riot, and offence, being committed {o nee 
the Court; it: was adjudged , that the ſaid 
four perſons; which were fo convicted ſhould 
| þc committed to Prifon , and: every -one"0f 
them ſhould pay 500. pounds fine to the 
King: And that every:of them fhould fiand 


onthe, Pillory at Weſtminſter , 2nd o—_ 


| as * 
- 1 n vi E4 EI 
$ Ta - b 


. ALE 
bel £76 


"Croſs, the Riot was done 3 and that 
Crop 


' Thaw whi 
" Thong Grogm, who was 
i fred UT be boule with a drawn ſword, and 
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- 403 
was a Cobler, and en- 


tele upon his head, as an helmet to defend 
» ſhould fiand on the Pillogy. with a 
in his hand , and a kettle upon his 
nead , and ſhould be bound with good ſecu- 
ties fax theix. good behaviour , before they 
ſhould be delivered : And the three which 
werg acquitted , agaiuſi whom there was ſuch 

le cvidenge ,' were bound to find ſecue 
rities for their good behaviour, 


; Note, An-uglawful Aſſembly is when three co.z. nf, 


or mare aſſemble themſelves together , to /. 176. 
commit a Riet or Rout , and do it not. 

One or mare , ſayes the Lord Coke, may 
commit a forces three or more may commit | 
an unlawful Aſſembly, a Riot , or a Rout: . A ._ Lite, 
multitude ( as Same have faid ) muſt be ten, Co.4, Tat, 
or more,  Multtudinem decem faciunt, And , 196. 
0 ( faid they ) it is id, de grege bominum, 
but Coke tclls us, that he could never read it 
reſtrained by theCommon Law toany certain 
number , 'but left to the diſcretion of the 

udges. | | 

In the Civil Law thus :, Decem homines po - 
prehem , tres Collegium , duo Congregationem, & Bgrtolus, 
quindecim turban conſtituunt in fure Civili, ſed 
fare in Commun Anglia tres turban faciuns, 


9. Aﬀraies, 


C bjc&, 


Reſp. 


, $i Smamg 


hag, whom 
my js herein! is grounded 


An 


h Gn hs Law of God; Dent. 32. 35. Row, 


12-19. Itis alſo againſt the Law of nature, 
and Nations for a Man to be Judge in his 
own proper Cafiſe , eſpecially in Duels,whers 
ury, wrath, malice, and revenge are the rules 
pf the Judgment. . 

Hinc eft , ſays one , quod Legvim reperta Li 
ſa- 74 reverentia , ut mbil man, nibil proprid 
ageretur impulſe. Onid ertim a 'belica confu- 
fone pax tranquil diftat , ſi per vim litigia ter 
mngntur ? 

But it may: be obje&ed, that it is lawful 
vim vi repellere , therefore private revenge is 
lawful: The reaſon of the conſequence is bes 
cauſe by reveng: force by force'is repelled. 

"It is anſwered, That the antecedent is not 
ſfimply and univerſally true: Vim vi repellent 
licet cum moderamine inculpate tutelz, in caſ# 
ultime , & indeclinabilis neceſſi tatis , 'no# ſemper 
E& quocumque modo, 

Note, that Duels pre awtul, it they att 
warranted 


_ 
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2.4 


x warranted by publick Authority, ſach as 
' dam veritatem litis ; and ſuch was the Duell 
' betwixt David & Goliab , which was Rrucken 
 bypublick warrant and authority, 


' IF. & cap. 23. #8. 10. 


; bat, any ftander by, that is no Officer , may Co.3.Inft, 


"oy : gw" 
w 


heretofore our Tryals by batail, ad probar- 


* - Vid. more of this in'Grotins lib. 2, c1. #. 
-- Note further , that albeit upon the Single 
Combat { that proceeds not from publick au- 
thority )no death enſuc, nor blood drawn, Aﬀrax. |. 
yet the very Combat for revenge is an Afray, b 
and a great breach of the Kings Peace , an 
Afﬀright and terrour to the Kings Subje@s , 
and is to be puniſhed. by fine aud Imprifon- 
ment » and-to find ſureties for their beha-' 
viour, 
When any Aﬀeray is made by 'Siugle Com- 


endeavour to part them, and prevent further A 
danger, and the Law doth encourage them 
therennto, for if they receive any harme by 

the Afﬀrayours, they thall have their remedy 

by Law againſt them; and if the Aﬀrayours 

receive any hurt by the endeavouring only to 

part them , the ftanders by may Juſtify the 

fame, and the Afﬀrayours have no remedy by 

Law. But if either of the Parties be ſlain or g x _,. 
wounded , or fo ftriken as he falls down for Cor. 295. 
dead, in that caſe the ſtanders by ought to 2*- AL 
apprehend the Party ſo'ſlaving , &c. or toen- P)- 5: 
deavour the ſame by the Hue and Cry, or elſe 

for his eſcape they thall be fined; and Impri- 

foned. * Bur if the Sheriff, Juſtice of Peace, 
Conſtable;or other Conſervatour of the Peace | 
HA do 1 


| Moos, c 


X pond refule wp 


it | 
So 


Any and Ault c indiffee 
Dads Fmeſt Men,2nd that allo in ſomg- 
our Book Caſes z bar-yct ( according to 
"Lone, opinion ) there wanteth not ajub 
difference herween thera; For 'Aﬀeay is des 
« 'rived of the French ( &ffraper) which thn 
fieth to terrify-or bring fear , which the Law 
underftanderh to be 2 common wrong , an 

is it enquirable-in the Turn of oo 
Sheriff, or in a Lecte 4. H, 6. 39 , and: 8. #4 
4+ 5. otherwiſe it is of an Aﬀlault,as it {cemeth 
by thoſe very Books: yet may-an Aiey: be 
without word, or blow givens 3s it a Man: 
ſhall ſhew himſelf furniſhed with armes ,-0y 
weapon, which is not uſually worn and born, 
it will ſtrike a fear into others that be no# 
armed as he is; But an Afault, as it is fety 
ched from another fountain, namely from the 
Latine Aſſultys , which denoteth a leaping 
(or flying ) upon a Man: fo can it not be pera 
formed without the offer of -fome hurtful 


blow , or at the Jealt of fame-fcaxtul ſorry 


F.- 


* And thercfore to Rrike at a Man ( although 
|. he were neither hurt or hit , with the blow) 


Rey Co ow ne ee rr rote Front cont ES. 470 ODE. O28" 


was adjudged an Affault 22. 4; Ph. 60. For 
this Aſſault doth always neceflarily imply a 
hicting3 and therefore in Treſpaſs of Aſſault 
and Battery ,, a Man may be found guilty of 
the Aﬀault , and yet be excuſed of the Bat» 
tery. 40. E. 3. 40, & 45. E. 3. 24- 

| 3, Challenges. 


| ; .' _ Ca.3.lok 

If any Subje& hy word, Meſſage , or Writ- f,r58; . 

ing challenge another to fight with him, this Y. Heberts 

Repoſth, | 
and puniſhable by Law, and it is contro Po- y. Liewils: 

cem , Coronam, & Dignitatem Regis. For, pros len f. 62. 


bet liqui þ etiam media Hickes 
bibetur cum aliquid, prohibentur et1 edia = . 


. 


is an offence befere any combat be performed, 


ad illnd tendentia. 
The means of ſuch evills as well as the end 
arc to be prevented. 


10. Libells. | 

A Libel fignifieth a criminous report of 

any Man caſt abroad, be he Magiſtrate, or a 

rivate Perſon, or otherwiſe, unlawfully pu- 

liſhed in writing, and therefore for diftin- 

ion fake it is called an Infamqus Libel, or 
Paſquil. 

. Te matters not whether the Libel be true 


_ or falſe, or whether the Party be.of good 


fame or ill fame for it :inciteth-all the ſame 
Family, Kindred or Society to revenge , and 
ſo. tendeth by conſequence to the effuſion of, 
blood, and to the breach of the publick 
Peace , and therefore ſuch Libelling , be it 
true or falle , is puniſhable by our Law. 

£ 
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6 | dalen Colledge, 
ate 6 Judg ment: to be ra 


_ 
. and rig kim ly Traitour - perjured 
— Jodgtaan OE anda all the Profeiſours of 


the Common Law , and containing nu 
other ſcandalous matter : and fixed this Libe 
upon the great Gate at the entrance of Weſt, | 
minſter Hall ,:and in divers other publick 
Places: And being upon this arraigned, prayed 
that Councel he be ailigned, which was 
granted, and. he had them, but would not 
be ruled'to plead as they: adviſed ; but put'in 
a ſcandalous plea, and inſiſting upon it, afhre 

ni2d that he would riot plead otherwiſe, 
whereupon it was adjudged, He ſhould be 
committed to the Marſball, ind that he ſhould 
fiand upon the Pillory at Wef minſien and 
Cheapft ide with a Paper mentioning the : of 
fence 3 and with ſuch Paper be brought toall 
the Courts at Weſtminfter.and be continued if 
Priſon until-he — his fabmiſhon inevery 
Court | I 


ib 4 - 4 men Lc #3 Aa. 


= @Touchitiy matters Crimindl. 
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ZEourt 3 and that he ſhould be bound with 
FFaretics tobe of good behaviour: duringrhis 
= life, and ſhould pay a thouſand pounds fine. 
© Adamde Kevenſworth was indicted in the 
Kings Bench for the 'making a Libel in wtit- a 
«10, 


ing , in the French Tongue , againſt Richard 2: 
of $nowſhal, calling him therein Roy de Ra» ugh, 5s. | 

verers , Ec. wheupon he-being arraigned , Rot. gz, 

pleaded thereunto Not-guilty, and was tound Ebor. 
uilty, | | OO 

: So by what has been ſaid, a Libeler or pu- 

bliſher of a Libel , committeth a publick of- 

fence, and may be indicted therefore. 


2. The words of the Civil Lav touching Li- 


bellers are theſe :/- £ 

| Injuria committitur 3 ſi quis ad infamiam a=. Tug, 4. 
licwjus Libellam ; aut Carmen , ant : Hiftoriams 4. x. 
ſcripſerit , compoſuerit, ediderit, dolove male fe. 


 cerit , quo quid eorum” fieret. "4, 


St quis famoſum” Libellum ſive domi, frve in &,4.q 9 
poblico, vel quocumque loco ignarus repererit :: be famoſs 
ant corrumpat priuſquam alter. inveniat ,” ant. Libtlis, 
aulli confiteatur , inventum. $i vero nou ſtatim 
eaſdem Chartulas, vel corruperit ,vel igni. con- 
ſumpſerit , ſed vim earum-manifeſtaverit : ſciat 
fe quaſi authorem hujuſmodi delifti capitali ſens 
tentie ſubjugandum, 
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12.8.2 Butbyther2.R:2, it senaced;that when 
c 12, - 2nyſuchis taken arid impriſoned, and catifiot 
\ find him; by whom the Speech be moved; Þ 
that he be putuſked by the advice of the Couns 

| ro Wetter. 6a Statutes, 
Inter Le» - - Note, the Law. before the Conqueſt was, 
grs Alva- That the Author and" Spreader of falſe Ru- 
rea c. 28. mouts arhongft the People had his tongue 
' cut out ;if he redeemed it not by the cſtimz« 

tion of his head. | 

To conclude : It may eaſily and manifeſtly 
appear to all ſuch as have been cenverſant in 
our Chronicles, how pernicious and dange- 
to this our Kingdom , vnlawful Afſemblics 
and falſe Rumours have been in all precedent 
Ages yea, ſuch as at the firſt were very ſmall, 


and inconſiderable, and began upon very 
ſmall occafions , yet not being repreſſed in 
time grew to ſuch greatneſs and height, that 
they afterward put in hazard the State and 
Govetriment of this Land : And therefore 


it is bchoveful and good wiſdom for all Ma- 
giltrates , 


WO + 
”Y . 5 = 


=Touching matters Criminal. Its 
tes, and Juſtices of Peace to endavour 
byall good means to quench the beginnings 
> and firſt parks of ſuch offences, as knowing 
that for want of timely reftraint, they may 
= foon grow to like danger again, And the 
- axiome in our Law is: 
Intereſt Reipublice , ut pax in Regno conſer= 
 -wetur , quecumgue paci adverſentur provide dee 
| men: 7 ec, 
It it moſt neceſſary in a Common-wealth 
to provide, that tranquility and peace be 
F- continued in the Realm, and that all things 
being contrary thereunto , may by foreſight 
be .cichewed. { 
- Thus much of the firſt Patt of my Treatiſe, \\ 
I. proceed to the Second, 
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Eouching ihatttrs Timiridlc 
 Frdicinm Ciimihis, 
| OR 
THE JUDGMENT 
OF ENG A N Dz; 
WIS Touching bare 
PLEAS OF THE CROWN. 


(; ONCERNING Judgments Criminal , 
L (hall preſent theſe particulars , worthy: 
of the Candid Readers obfervation :! 1. The 
Definition of puniſhment. 2. The end of 
paniſhment, 3. The Divition or ſeveral kinds 
of puniſhment found in our Authours. 4 The 
rules to be obſerved by our Judges tor the in- 
flicing of pains ar puniſhments: $5. The 
citcumftances to be weighed in relation to 
puniſhments. 6. The perſons to.be conlidered 
m Ctiniingt Judgments, 7. The matters of 
Judgements Criminal. 8, The hudictal Acts; 
according to our Law. 
Of thefe in their order; 


1. of the Definition of | puniſhment. 


.. Puniſhment. in genetal ſignification is," _ 


Malum paſſionis quod infligitur ob raalune adtio- *. * 
ic but particularly it is defined by ME Horw\ icrarcie. 
thus : Payne et a ſatisfaction de Tzeſpaſle /, 12... 4 
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"YN principa pens in ot 


wo Do - anTnfanit that within theage of diſcretion pn, 

Caſe 124,  not(ut Yortte)within the ſtatute of 25, 1 

£ b3.H.7, 3. c.2. de proditionibys > for the end of puniſh 

I. Þ, ment is that others may be deterred from th 
perpetration'of himilar offences. But ſuchpp 
niſhment can be no example to mad Men, @ 
Infants that are 'not of the age of Þ 
{cretion. - 

.. Tonching the end of ane. I a { 
offer the ſaying of Qintilian and Seneca. 

_ Qaintilian hath theſe words: Omnis pew 
non tam ad deliium pertinet , quam ad extih 
plum, af 

DeC.C. Seneca thus : Tn vindiaendis injriis bat © 
Li.c.21. tria Lex ſequuta eft, que Princeps quaque ſeq 
debet ; ut ant enm quem punit emendet , ant © 

px1a ejus cateros meliores redlat, aut ut ſublai ; 


Law is, The me oficople may hal | 
Co.3 Inft. omy wigs fit mots multoram; aol | 
/.4.6 108, therefore a Man that i is 04 compos ments, a 


malis ſecuriares ceteri vivant. p : 
3. Of the Diviſions or ſeveral modes of A 
puniſhment. the 


The kinds or modes of pain, whereby 

Ta, linquents are aſſerted are theſc, Gith Brad 

—__ of  Suntquedam que adinnent vitens , vet x 
/T.r. ae 

Aftioni. 'bea + ſunt que anferunt Crivitatem, ' 

bs, | \. \Provinciam, . Sun | gue continents | exaia 


Touching nidtters Criminals Its 
" perperiioem vel ad tempws, vel- coercitionems ſſ. 
| Imopriſovtamentoni ; vel ad tempus-, 'vel ad per- 
petnum. - Sunt- que fuſtivationem , verberatio« 
nem , panam Pilloralem, &- Tymboralemt, & das 
mum ciiminfamia inducunt : ſunt etiam que- 
dam-que Hignitatis & ordinis- indutcrtnt depeſi- 
tionem vel alicujus altu$ privationein , vel pro- 
hibitionem. 
The Diviſion of Flets is thtis': 
Perſonalinm injuriatum , quizdam ſunt cri- 
minales ,, & quedam Civiler: Criminalinm Lit; 1. 
; quedam ſementialiter mortem inducnnt , qutt- © 16+ 
dam vero minime; ER 
Horne thus : Of pains violent there be two Mirror c: 
ſorts . Corporal and Pecnniary :' of Corporal 4:/i@.12; 
ſome be Mortal , and ſome be Venial, 
Having given the Reader the feveral pus 
hiſhments in our Law 3; it will not be atnifs 
to ſhew briefly the ſeveral ſores of inflictions 
pf ved amongſt the Fews and Komang, 
| 1. Amongſtthe Fews: Their puniſhtnents 
were either Capital, or not-Capital : Their 
apital contained four ſorts of Death. 2 = Re 
pidation ot Stoning. 2:Combuſtion or burn'- —_— 
| ing: 3. Decolfation or Beticading; 4. Stiffo= pcclefiaſt. 
cation Or Strang ling; - / Rites uſed 
The manner of burning was twofold; ſome 7 the 
they burnt with wood and fagots,” this was Bs = 
o fermied by them , the Barn of, the Body: A 
| Others they burner by pontitigiiTcalding ok 
of (cad, jm at cheirrrouthes "which deſcending, 
I =o: their bowels ; killed ery; the! -bulk of 
I tlicir Body etaining. WHOLE ag Mis: Was 
ol ned therefore, the -r nal owl.” =_ 
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 Anriq {7b © 0 5 Ss p- : The 
1/16, 3, mas were two forts , either a Ne 
Co. 1&2 ſum. of money! WAS - required Dart! 
4A ; and then it. was called Malay 
whole State, was ſeifed on, and they | 
was termed a Confiſcation of his Goods. + 
_ The Mul& was twofoſd, the one terms 
Muliia Suprema the other Mu'tt; minima,” 

Again 3, The Coxporal puniſhments \ 
either ſuchas were Capital , depriving a Ma 
of. his life: or Caſti tory , ſuch correGign 

' as ſerving for the humbling and reformi 
ol the Offeuder , or for the deſtroying 

IM. 

| Thoſe puniſhments that deprived, of ſi 
m ordinary ufe., and of which there is nm 
frequent mentionin Roman Authors,are thet 
which follow ; Farce, Crux , Carcer', Cul 
Equulens , de Rupe Terpeia Dejefio, Sca 
Gemonie , Tunics , Damnatio in oladium, 
Ludum , ad beftias. 

Note » That Capital puniſhments. 1 
ſometime taken in a Civil acception fort 
loſs of freedom, which the Romans called 
pitis deminutionem,, disfranchizing 3 bcas 
in every Free-Man thus disfranchiſed, 
head of the Corporation was as it were 
off:. and ſometime (as is aid deſoee] it 


-— Touching matters Ertminals . 1177 
taken for the loſs of oncs life 3 and this they 
_ called Vhtimum __ | | 
== Thus much of the kinds of puniſhments 
pſed amongſt che Engliſh, Fews and Romans. 


4 Of the-Rules for inflicting puniſhments. 


The Rules that concern the Fafliction of 
uniſhments , are theſe following z | 
Reſpiciendum eſt Judicanti , ne quid aut du- 
rius, ant remiſſius conſtituatur, quam cauſa do- 
poſeit , nec enim ant ſeveritatis , ant clementie 
gloria affefiand eft : Jed propenſo' Judicio, prout 
queque res poſtulat , ſtatxendum':; In levioribus graft, lib. 
cauſis » leviores eſſe debent , ad'lenitatem. In 3-c.16. de 
gravioribus antem panis\, ſeveritatem Legum Aijonid. 
cum alrquo temperamento benignitatis ſubſequi, 
Et pane potins mollienda frnt quam exaſpe» 
rande. 
2, Pena gravior ultra Legem poſita , efti- Co. 3 Inſt, 
mgatiouem conſervat. Or; 0b 
Majore pena affedus , quam Legibus ſtatus 
tum eſt , non eſt infamis. 
- Witly this Rule in our Law, the Civil Law 
' Text doth concur 
Pana gravior ultra Legem impoſita exiſtima- D. 3. 2+ 
tionem conſervat : itt &* conſtitutum eſt, & reſpon- a 
ſum : ut puts fi eum , qui parte bonorum mul- 
tari debuit , Praſes relegaverit : diceudum erit 
duriort ſententia cum eo tranſatium de exiſtima- 
tioxe ejus , idcircoque non efſe infamem. 
3. Carcer ad homines continendos ,” non ad __ Lit. 
puniendos haberi debet ; And therefore where F rs wu 
the Law doth require that a Priſoner ſhould Inft. /.35. 
3 be 


facit, $8 5 | TR: ik 5 
: w_ -OUP Law.is agreable the Law In, 
peril | a4 | 
D.48 19,  Sdlent Proffider: in:carcere. contivendos da- 
3.9. * mnare, att #:-inwimcatir contineantur;, {ed id- 
eas. facere non aportes.; man  bujuwmeds. pave 
interdidie ſunt 3, carcer enim. ad» cant ine wdas his. 
mines , Hou-ad puniexaes baheri.aebet, + 
Co. lib. 4. 4+ Nemo bis punitnr pro coder dtlifio,. 
Hudſon & Inan Appeal-one H., counted thatithe-De, 
Lees Caſe fendant , &c. felonice maimed him-iw his telt 
f-43- hand, the Defendant pleaded; that before,&0 
the Plaintif recovered-in Treſpaſs forthe ſame 
Battery ,.and wounding, 200. pounds and: {44 
tisfaFion acknowledged; reſolved , that' the 
Bar is good, for where the Plaintif is'to 16 
cover damages only , (as in this Caſe. of Ape 
peal ) he ſhal not be twice fatished-for the 
ſame thing- ; A 
VideCo. lib. 8. Doctor Bonhams Caſe 118, 
b. lib. 11. Fofters Caſc. 
Co.2.Inſt, 5: Duis pro alieno failo non oft puniendw: 
| 442. Co, no Man, if guiltleſs can be puniſhed for ans 
ms - others fault : And: the reaſon is becauſe the 
minacvo obligation to puniſhment hath his riſe from 
Moore. +, dete& , which being only perſonal, cannot 
Huſſey f. extend to another , neither ought it to go in 
94- ſuccethon. 
The Rules of the Civil Law do run with 
our Law. 


Omni 


*_ CToilohlng tnatfers Criminal. - 
. Omnmis noxslts aGtio eapus ſequitur, Jullit 
$. 
lie dens capni ſequuntur. D, 16, 
_ $-1.18- 
Delifinm i injuria rs; perſonam now Fe 
ditur. 
6. -——_—_ mn corpus patinur, que: int are nibil 
habet. + * "Sg 
By the Statute of Wbminſter 1. c/\207:d6 
Malefatoribus in parcis it is enacted), that if 
any be attainted at the Cuit of the Partys he 
fhall be fined , if he hath! whereof, it wotyhe = 
ſhall be imp foned, 7 TIL 
This tote hotdech goal 1 4n ohe Romons 
Law; Vide'D. 48. 1951, D.2- & 763» D-47: 
9. 9. 
7, In dubiis imerprettionbu ad mitzors Corg.Inft. 
defletendum eſt. LA þo 5s. Hob, 
And therefore general Acts of Parliaineris, Reports. 
which inflict puniſhment3:vis. (uz beFf:.hruz; ——q_ 
de C9233 & de Av2ir, &c. ought not torhe-ex- 
pounded 'to extend to life or members bat 
co irmprifonment, © 
This ' holds good alſo 1n the Imperial 
Law: - D. V 
In penalibus \caufis benig nin interpretan. > 59 17« 
dum py f 5 __ 192,” I, 
| Interpretatione Legum jous moliends ſame D 48. 
pots, quam aſperande.' > 


Fucandun eft Legib , #011 nh_ Co 3. 


" Inſt, Z13. 


af - —_ o oy I. L 
4 . 
F-3; : P 2 , hn” 
; - Py - P p 
WI 4 Fs es: - 44 S» "=. *%. % 
- 
% 


-- -» 8. D. 9» <- NT 


. 


5. Of 


420 


' Braifon 
lib. 3.c.6. 
de genert- 
bus pend- 
rum, Fleta 
lib.1.c.16. 
de Aﬀtio- 


nibus cri» 


minalibns, 


Mirror c. 


- 


The Law fENGLAND, - 
S. of the circumſtances that ought to be weighed 
*7.7 tonching Pleag of the Crown. 

- In allcrimes or offences publick, that arc 
brought before a Judge, are to be conſidered 
fix-cixcumſtances, «i: | 

.1. Canſa, ut in verbetibus, qua impunita 


ſent a Magitro, vel a Farente, nift modum ex+ 
cedant, quia emendationis non injurig gratia vis 


dentnr adbibert , & puniuntur ; cum quis per 
iram ab extraneo pulſatus eſt. | 
2, Perſona, nam magis delinquit., qui p&: 


4. [ft 12. trem, vel matrem ;j vel dominum intexficit.. 


© 


' <#-#tfortuninm, \. .\ 


"words. 


3+» Locks, quifacit, ut idem ſit furtum, vel 
ſacrilegium, &: ſecundum hoc minor pena, vel 
4. Tempug , hoc diſcernit predonem a fure, 
© a:Burglatore," faremque diurnum a notiuryy, 

5. Quantitas; bec diſcernit furem ab Ambis 
£0 , plus enim peccat qui gregens ſurripuerts, 
:qHam quit ovem. | 

6. Eventus ; ut fi ex voluntate & conſciet- 
'tia-certs fecerit: quit. aliquid , ficut hamicidium 
an ex events: Ft ſecundum hoc, aut erit felontid, 


Gothofredus on the Digeſt hath. theke | 


Is fattis , diftis, ſeriptis & Conſilits,Canſa, 
Perſoya, Locus, Tempus, Rualitas, Ruantits, 


& Eventus confideranda ſunt. Quintil, 6, Inf 
Atrocitas creſett ex bis, quia fatinm fit , a quo, 
in quem , quo axims, quo loco , quo tempore , ('0 
modo. ES : 


6. Of 
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6. Of the Perſons to be coefidered in 
Criminal Judgments. 


'The Perſons that conſtitute Judgment cri- 
minal are. Parties, Aſſiftants, and Judye. ny 
Of theſe in their oxder. _AJudgmenr 


The Parties arc, Accuſer, and Accuſed , 
called ſometime . Appellor, and Appellee, 
ſometime IndiQor , and Indice, 


Britton telleth us, that it is not for every Cap. 22. 


Perſon to accuſe or appeal 3 for a Man out- 
Jawed , neither he that hath forjured the 
Realm, noe a Man attainted, npr an Ap- 
praver that hath failed in his probation, nop 
an Jptant within the age of 14 yeares, nor a 
mad Man, nor an Ideot, nor a mute, nor one 
that is deaf, nor a leper, nor a Man within 
Holy Orders, are got receivable in Appeals, 
&c, 

The Mirror ſaith , that Women, Infants , 


Id:ots, Lepers, or Profeſſours in Order of.c. 1.77.3. 


Religion , or Clerks, or Perſons attainted of 
felony,, or nor compos mentis , cannot be Ap» 
provours, 

Now, an Approvour is he who hath come 
mitted ſome felony, which he confeſſeth, and 
appealeth or approveth , that is to ſay, ac- 
cuſeth athers, which were coadjutours or 


' helpers withhim, in doing the ſame or other 


felonies, which thing he will approves and 
this proof is to be cither by Battaile or by 
the Countrey, at hiseletion that appealed. 
This Accufation is often done before the 
| os ab _  Caxoner, 


Touching matters Eriminat, £2x 
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123 , 


. TheLawof ENGLAND,-- 
Coroner, who cither is aligned to the felon 
by the Court to take and record that: which 
he ſaith, or is called by the felon himſelf, and 
required for the good of the Prince and Com- 
mon-wealth , to record that which he ſhall 
lay. | 
If upon, his appeal- all thoſe Partners be 
convicted, the King ex merito Juſtitie is to 
pardon him. But it 15 ia the diſcretion of the 


21. H, 6. Court either to fuffer him'to be an Approver, 
m_— 34- or after his approvement to reſpite Judgment 


and execution, until he hath convidted all his 
Partners.' Il +, 19? 
Note; If a Man that is of good fame be 
appealed by an approver. by which he ts ap- 
prehended and kept in priſon, yet he may have 
a Writ;to be diredted to the Sheriff, comman- 
ding him to fuffer the Party appealed to be 
Bayled by gocd firrettes.' But if a Man appeal- 
ed by an Approver, be kept in priſon , and 
afterwards the Approverdieth , there he may 
ſuc a Writ dire&<d to the Sheriff, to fuffer 
him to be Bayled upon'good furety , if he be 
not a notorious felon,” although he be not of 
good fame, Fitzh. N.B 250. d. P 
Note further, that before Indi&ment no 
perſon can approve, becauſe if his approve- 
ment be falſe, no Jadgmetrt ( whatſoever he 


* 


Pl. p - ;. confeſfed J:can be given againſt him, unleſs he 
E.-3- Cor, be indiCted, and no Judgment-can be giverr 
112. 11. apainſt him, if his Appeal be falſe ; but of the 
H. 7+5- - offence contained in the Indiament, and fo 


are the Books to be underſtogd. 


Thus much of the Party accufing, , 
S 


Touching matters Crimfnal,» . . 123” 
' As for the party accuſed or appealed , hes 
alwayes arraigned either as principal , or acy 


ceſlary. 
Of theſe diſtin&ly and apart, 


1- Of Principals, 


It is a ſure rule, that in alte proditione, C0.3, Inſt, 
nulbes poteſt eſſe acceſſorins , ſed Principatis ſo- 13% 
lIummoddo. ' 

As if many men conſpire to Levy War,and Co-zlpkt, 
ſome of them do Levy the ſame, according þ 9. 
to the conſpiracy, this is. High treaſon in al!, 
for in Treaſon all be primcipalls, | 
If a man committeth Treaſon, and thereby 19- H. 6. 
becometh a Traitor, if any other man know- 47+ 3- 
ing. him to be a Traitor , doth receive; com< 7". 1 Inſt. 
fort and aid him, heis guilty of Treaſon, as f, 138. 
principal, for that there be no acceſſaries in 
High Treafon, | 

Note that in the loweſt offences thereare ©% Litt, 
no accefſaries , but all are principals, as-in _ 5, 
Riots, Routs, &c. & 21. 
* There is another rule, Nullicr Jicitur felo 57. Inſt, 
principals , nifi after, aut qui proſens ,-aut au- 22 3" 
xiliaus attorem ad feloniam factendam. ' a 

But: this rule hath. his exceptions; ! for in 4 tib, "A 
caſe of poyſoninggif one hayeth poylon for one, Vauxres * 
or infuſeth it into a broth, or the like, albeir. ca(c- , . 
he be not preſept', when the ſame is taken, Ow oy ; 
and cither the party intended, or another is prone 
poyloned , yet he is a Principal : and in-that Caſe. Co. 
caſc , both the principal ard procurer os ac- 7% 9 . 
ccflory may be abſent. Gores Calc, 
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F "pcs by be perſonal ,and to'be done by one only , as 

ice to commit a Rape, not orily he that dotn the 

Daliſors 'A@t isa Principal , but alſo they that be pre- 

Keports.' ſent, abetting and aiding the 'miſdoer , are 
principalls alfo. 5.165 


2. Of Acceſſary. 


Incaſe of felony, as there be principals , ſo 
there be Acceſſories, and acceſſories be of two 
ſorts, by the CommonLaw,and by the Statute 
Law. | | 

Acceſſory by the Common Law is: alſo: of 
two ſorts Q, $207 

x. Acceſſory before the offence or fa;and it ' 
is he that commandeth or procureth an other 
to commit felony, and is not. there -preſent 
himſelf, when the other doth: it , but if he 
be preſent, then he. is alſo a principal : As 

_ wherel $.doth hold I. X;and commands 1.D. 
to kill him , whereuppn E. D. doth give him 
a wound to his heart , - whereof he inſtantly 
dies, It 1s held that both be principals , bc- 
cauſe both are partics to the wound. 13. H. 7. 
JO. 4. | 

So a Woman ſervant conſpired. to rob her 
Miſtreſs , and. brought a Stranger to the _ 

ide, 


Touching-matters Criminal-. 
fade y where the Miſtreſs lay aſleep, the Stran-+ 


ger killed, the ſervant ſilent , nothing doing , 23 Zlix, 
but holding the candle; the two Chict Jultices P)*” 4+ 


. and Hare, thought the Servant a Traitreſs **** 
' anda principal. 


If a Man counſelleth a Woman to murther pyzy /. 
the Child being in her Body, and after the 386. 


Child is born, and then is mudered by the 
Woman in the abſence of him that ſo gave 
the Counſeh;yet he is accefſary before the tac, 
by his counſelling, before the birth of the In- 
fant, and not countermanding it. 


Note, that in Man-ſlaughter a Man cannot Co. lib. 4. 
be acceſſary before the fa, for Man-ſlaughter f. 44- 4 


enſueth upon a ſudden debate or Afray, for 
if it be premeditated, it Is murder. 

2. Acceſſory after the offence, and it ishe , 
that xeceiveth, favoureth, aideth, or com= 
forteteth any Man, that hath done any mur- 
der or other felony , whereof he hath know- 
ledge, ſuch an acceſſory ſhall be puniſhed, and 
ſhall have Judgmenn of life and- member ,” as 
well as the principal, which did the felony. 

But the Quere may be, whether one may 
be acceſſory to an acceſſory ? It is anſwered, 
that one may if one feloniouſly receive ans 
other, that is acceflory to felony, there the 
recciver isan acceſſory. 

008 much of acceſſories by the Common 

W, 

Acceſſory by the Ssatute Law, is ſuch a one 
that abbetcth , counſelleth, pr receiveth any 
Man, which committeth, or hath committed 
any offence made felony by Statute; for al- 
= | ___ though 


126 


Co. 3.Inſt. 
f- 59 8& 73, 
7, E.6. 
Dyer 88, 


Reg. 1; 


Dyer 16, 
Elit,. 33. 
a. Saun- 


© ders calc. 


Co. 3.Inſt. 
f. 20 & 


139. 


Reg. 2, 


ſorins, 


Co.3.Inft. 
Ilg, 2. H; 
7-1, 6, 


principall. 


pardoned”, the acceflory is diſcharged, 


TheLawof ENGLAND, 
though the Statute doth not make mention 
of acceſſories 3 abettouts; &c. yet they are in- 
cluded by the intetpretation of the ſaid Sta- 
tutes :-Becauſe whenſoever an offence is made 
felony by a& of Parliament, there ſhall be 
acceflonies befare and after; as if it had been 
made a felony by the Common Law: 

For the further underſtanding of acceſſories, 
it will not be unneceſſary to give the Reader 
ſome certain Rules touching them 5 and then 
ſome Queries. 

Acceſſorins ſequitur naturam ſui principalis: 
As if the Wife procure one to murder her 
Husband, and doth it accordingly, in this 
eaſe the Wife being abſent, is but acceſſory; 
and ſhall be Hors. and not burnt , becauſe 
the acceſſory cannot be guilty of Petit treaſon, 
where the principal is not guilty but of mur- 
der : and acceſſorium naturam ſequi congruit 
principalis , The accefſory muſt follow the 
natute of the principal. HO. 

2: Ubi fatinm milunt , ibi fortia ntllla: Et 
ubi non eft principalis ,, non poteſt eſſe acceſs 


As if the principal and accefory be ats 
raigned , and both found guilty , and the 
principal has his book before Judgment : Tt 
was adjudged , the acceſſory ſhall be diſchar- 

ed 3 andalfo if the ptincipal confeſs, and hath 
bis book , the acceſſory hall be difcharged , 


becauſe Judgment was new given againft the 


So where the principal before attainder is 


It is 
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It is xcſolyed » that where the principal was 
found guilty of Man-flaughter, and not guilty 
of murder, and had'Fs. Clergy , the acceſſory —o— 
ſhall be diſcharged, for till Judgment , it: doch _ =_ Fa 
not appear judicially that there was a prin+ yg, 
cipal : Bur if. the principal prayes his Clergy, pase..: -- 
after he hath had Judgment , or if he be par- Goff, v.By- 
doned, yet the accefſory ſhall be arraigned , TA - 
for it appears judicially that there was a prin- zu, © 
cipal, Caſes 

By what has been aid,you ſee that the acecl. 
lory ought not to be condemned, but where 
the prineipal is attainted, and not_where he is 
conviced only, and had his Clergy. which 
Clergy is a Refuge provided by the Common 
Law jn favour of Learning, , to fave the life 
(f an offender Literate in certain caſes 3 I ſay 
In certain caſes, becauſe the benefit of the 
Clergy is taken away in many patticulars,, 
as | 


OfClergy. 


1. Forſtealing ofhorſes 1. E.6. c, 33. 
2. For robbing dwelling houſes, &. in 
or necr the high way. 5. E. 6.c. 9. 

3. For burning of houſes , or Barns 5, Ph. 
© M.c. 4. 

For (tealing of 5.Shillings in any dwelling 
houſe , or any place adjoyning , 39+ Eliz. 
chap, 15. 

5. For Burglary and Rape, 18. Eliz.c.17. 

»-6. For ſicaling x2 pence or more, with- 
out the knowledg of the Perſon.y &e.' $. 
Eh. c. 4. 57 $9517 is Gn 

7- For killing one_that bath nþ weapon 
drawn, 1, Face c, 9\, &c. ] oy f _ _ 
But 


The Lat'of ENGLAND; 
. But to conclude this learning of Clergy ; 
It is a Rule whenſoever felony is made by 
any Statute , and the benefit of Clergy is 
not taken away , the offender ſhall have his 
Clergy. a 
Reg. 3 The acceſſory ought not to be put to an- 
" 9.H, 7, (wes, before the principal be attainted; for 
19. 6b Furi non eſt conſonum , quod aliquis acceſſorins 
Co.z.Inft. x Cruria Regis convincatiy , antequam aliquis 
j+ 231: de fatto fuerit attintus:; And conſequentially 
by the Reverſal and acquittal of the prin- 
cipal , the dependant Judgment againti the 
accflory cannot ſtand: 4 
And this is agtcable to the Rules'of the 
* Imperial Laws 3 | ORs 
- S% 17" Cnm principalis canſs non conſiſtat , plerumgz 
ne ea quidem, que ſequuntar locum habent. 
Alciolus. WDuando res aliqua ſit acceſſoria principali , 
vitiato principali, eorruit acceſſorium. 
Thus much of the Rules, and now for the 
Quzries with Solutions. _ | | 
Qu. 1. A Man being made acceſſorie to two, whe- 
ther he can be found acceſſory to one ? 


x28 


Reſp. If an Appeal be brought re two, as 
principalls, and againſt another as acceſſory 
to them, in this caſe both of them muſt be 

- >= "I attainted ; before the acceſfory be outlawed, 

+ **3* and if one of the principals be found not 
guilty , the acceſſory is diſcharged , for the 
Plaintiff made him acceſſory to two, and 
therefore he cannet be found acceſſory] to 


ONnee 


Ww hether 


- County of Suffolkfor the which he WaSToms & 12 xlize © * 4 


matters C 

On. 2. Whether the Writin ngof 
in a of a Feloy can make bim an. Te» 3s, 
1H "Ref Ifa, man write Letters for a Feloitis* 
del; VErande, Or in fayous of him , 'or tHe like,”. . 
he; 15. no Acceſſory , fox that he .xeceived not , 
the Felon: | 

©. 2. Whether.the Tutruttiug of a Felon #0 
xg will make the Perſon Inftrulting an Acceſ- 
or 
* Is A Vicar Iofirufting. an Approver 
#1 could not Read, whillt he was in Pri” Co 0:3. tnſts ©. 
ſon ,,fo. R Read , whereby he clcaped, was ad - os Ls 
+ = not- Pi to the Felony SE 


#+> 4 M17 


"4 pt 


in the County of ind Brom pu his ALA The all ' 
the Judges: A man committed Felony in the wich: x6 
Beef to the Goal, and R:an Attorney ad- rhe Caſe of 
vikd the Fticnds of the Felon to perſwade Roberts 
the Witneſſes not to Appear to' give Evis *®t 4707 - 
dence againſt him , which was done accor- ** 5 
opt: Andit was Reſolved, that, neither - 
the Friends, nor the' Attorney Were Acceſ-* 
Jories. to the Felohy, but it was's great C6n- it 
tempt and Miſpri Jon. for which they mighe 

196 ned and impriſoned. | 

eo ot the Parties'in nts 


F OS 


Ti 


P SS *.; © 44 
1 X | wth 4 
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2 Of the . The Asliltants in Fudgements Criminal are 
Afihtants, of two forts, the one appertaining to the 


 theLawsisto manage the Evidence 


King, as the Kings Serjeants , his Attorney, 
and Solicitor General , and the Clerk of the 
Crown 3 the other to the party Arraigned 
asſigned to him ( upon his prayer ) by the 
Court. 

The Duty of the Kings Councel learned in 


agginſt 
the priſoner at his Tryal , and the FunCion- 
of the Clerk of the Crown is to frame, read, 


and record all IndiQments againſt Traytors, 


Felons, and other Offenders Arraigned in the 
Kings- Bench upon any'publiqueCrime. - 
Note by the Statute of 2 H: 4. this Clerk 


2 H:4 c:10, Of the Crown, if fourſcore or a hundred nien 


be Indicted of Felony , or Treſpaſs , of one 
Felony, or one Treſpaſs, and they plead to an 
Ifſue, as not Guilty , the aid Clerk onght 
not to take for the Venire Facias, nor for the 
Entring of the Plea but two fhillings only, 
and not two ſhillings for every one, whicl 
Act is made in afirmance of the Common 
Law, So if one man be Indicted of two 
{cveral Felonies, or Treſpaſſes , and is acquit- 


86 Af: pt: ted, he ſhall pay but for one Delive- 


M1 


' Tance.. | | 

-, As to the Councel belonging to the Patty 
-Arraighned, the Law of England is thus3 
: Where any peaſon is Indicted of Treaſon or 


Felony, and pleadeth to the Treaſon! or Felo- 


.Ny , Not Gmilty, which gocth totheFa@ beſt 
. known to the party; it is holden that the 


party in that Caſe thall not have an Advocate 
a 


TD YT of CY Ge FY. 


s 5 WW _ Www 
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. Touching matters Criminal. 
aligned to defend. his Cauſe, or alledge any 
matter far him z but if the party ned 
hath any matter of Law to pleadhe ſhall have 
Councel affigned by the Court , toplead the 
fame; as to plead a general Pardon,or a parti- 
cular Patdon, or to | y'ow in Arreſt of Judge- 
ment , 'if the- Verdid be found againſt him; 


' that: the Tryal came.not out of the right. © 1, - P 


| | | I4, Arun- / 
et by a Jaryof Wwilfal Murder, or any other dus'ca/e, 
= 


place, as it fell out in Arundels Caſe conviet- 


matter of Law, a. 


: Sir Humphrey Stafford hed an Advocate 1H. 1:7 


o 
- >: 
o 
” C 
, 
= 
< . 


aſfgned him concerning the priviledge;of 32, # 


$anQuary; from whence he was. drawn: by 
force 3 bat for-thematter of High Treaſon 
he pleaded his own Cauſe. | _ - | 
.- Batthough the party Arraigned upon an 
Indimentof Treaſon;'or Felony, atid plead- 

to the. Treaſon or Felony ;, Not Guilty, 


which gocth to the Fad, cannot have Coun . 


tel to.give in Evidence, or alledg any matter 
for hirm yet in Appeals which are the Suites 
of the Subje&t , Councel is allowed z and the 


- Reaſon why Counctl is not .prohibited in an” 


Appeal as it is ina Indictment may be this: 


Thereis'no Appeal brought,but that of,com- 


ofFor Of 


mou preſumption the Appellant. hath malice Stud: ib, 


Judges ſhould in thoſe Caſes ſhew themſelves 
to Inftract the Appellees,” the Appellants 
wouyld'grutch, and think them partial, and 
therefore a5 well of the Indempnity of the 
Court, as of the Appt Hee in that Caſe that he 
de fibt guilty , the Law ſuffereth the Ap- 
6631152 1 2 | pelice 


- zgainſt ' the Apellee 3 ; and. therefore if the 36 4% 


< 
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zellee to have Councel z but when a man is 
Indided at the Kings Suit , the Kiag inten» 


deth nothing, but Juttice with Favour , and 


that is to the reſt and quictneſs ofhis faithful 


Subjects, and topull away Miſdoers among 
them charitably, and therefore the King will 
be contented that his Juſtices ſhall help forth 
the-Offenders, according to. the Truth, asfar 
as Reaſon and Juſtice may ſuffer, 

Co 3,Inft. Note, that in Scotland, in all Criminal Ca- 


+9. ſes, yea in caſes of High Treaſon Pars rea may 
' have Councel learned; Thus much of tte 
Aſſiſtants, 


There is in Criminal or Publique Judge. 
2 Of the ment a two-fold Judg, one of matter of Fact, 
Judge. and that is the Iury, whoſe Office is to find 
Co Lit, Out thetruth of the Fact; the other of Law. 
226.4. 1jh, matters, and that is the Kings Juſtice, whoſe 
4 H.ydons Office is to find out the truth of the Law, Ad 
caſe, 42 2. queſtionem fatti nen reſpondent Iudices , ita ad 


lh, 9, queſtionem Iuris non reſpondent Invratores, Of 


Dowmans 


caſt f:13, theſe particularly. 
4, 


Is Of the Tury. 


Turors ought to be perſons competent, and 
that they be ſuch, it is required that every Ju- 
Co:Lir. £9 thatis returned for the Tryal of the life of 
155,b, man,ought to have three qualities. 
292,4, 1. He ought to be Dwelling moſt near to 
78,b, the place where the queſtion 1s moved , for 
FI IS Lex intendit vicinum vicini fatts ſcire, 
$c,:Stzr, 2+ He that paſſeth inan Enqueit of Life, 
Wille ' anddeath, ought to have Lands and Tene- 
- ments, 


Touching matters Criminal: 


ments, to the value of 40 Shillings. 


3. He ought to be leaſt ſuſpicious , that is 


to be indifferent, as he ſtands unſworn and 
then he is accounted Liber & legalis bomo , 
otherwiſe he may be challenged , and not 
ſufſerred to be ſworn. 

The Determination of the matter of fact 
by Jurors, is termed in our Law, a Verdid, 
in Latin Veredium , quaſi diium veri ſatis. 

And of Verdids ſome are general , ſome 
ſpecial, or at large : It is called a Special Ver- 
did or at Large, becauſe the Jurours find the 

ſpecial matter atlarge , & leave the Judgment 
of Law, thereupon to the Court : Of whith 
kind of Verdict it is ſaid , Omnis conclufio bon} 
& veri Fudicit ſequitur ex bonts & veris pre- 
miſſis , & difis Furatorum. Touching ſpe- 
cial Verdids in Crown mattess, Vide Cro. 3, 
part. Hallowayes caſe; Cookes caſe. f. 537. ... 


2. Of the Judge in matters of Law. e 


The Judges ( that are to decide , and diſ- 
cuſſe matters in Law ) are bound to obſecve 
theſe particulars $. | | 
.. I. They ought to judge ſecundum alegata 
& probata : Quotieſcunque (ententiam fert Tu- 
dex, ſecundum allegata, & probata ferre debet, . 
: 2+ They ought to ſee, that. the Indictment, 
Tryal, and other proceeding, be good, and 


ſutgient in Law, otherwiſe they will by their 
rrvorons Judgtnent attaint the Priſoner un- 
juſtly. 

3+; The Court ought to be,inſtead of Coun- 
ccl for the Priſoner, to ſee that nothing be 
| ws i urged 


ky 


Co. Lir. 


fe 1 3. 4: 
Dowmans 
Caſe. 


Co, Litg 
f. 226, b, 


Co, 2.Inſt, 
fe 1:7, 
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Bi aft; urged againſthim contrary to Law and right; 
NN , any Learned Man that is preſent , may 
informe the Court, for the benefit cf the Pri. 
ſoner, of any thing that may make the pro. 
ceedings erronious. 

4. The Jadges ought not to deliver their 

Opinions befor hand of any Criminal cauſe, 

that may come before them judicially , to the 

end that the Tryal may be more indifferent, 

ſeeing the ſafety of the Priſoner conſiſteth in 

> a the indifferency of the Court : And how can 

Inſt, 29, fey be indifferent, who have delivered their 

| opinions before hand without hearing of the 
party, when a ſmal addition of ſubſtraction 
may alter the Caſe ? | 

F- Judges ought in giving Sentence, eſpe- 

Co. Lib.g, clally in ambiguous Caſcs, to avoid precipi- 

Ht tations, bens ad Penitentiam properat ctto 

Calc 13.4, qui :ndicat. Feſtinatio Tuſtitie noverca. | 

Fouching Temerity or Haltinels,take theſe 
foreign Authors : 

: ' Temeritas eft , damnare quod neſcias , (ayes 
Senecs. . 
 Temeritate omits atlio vacare debet ; Cicero 
I. Offic., Nihil temeritate turpins ; Id. de Na- 
fura, Nihil a gravitate Sapientis temeritate 
diriunftius. 4, Academ, 

 Deliberabs, Lex vult nihil temere fieri: ſayes 
Seneca lib. 2. Controv. 11. 

Hitherto of the Perſons that are conver- 
fant in Judgment touching publick Crimes, 
or offences, | 


7, Of 


Tonching matters Triminal, 


7. Of the Matters of Judgments Crimi 
al; and how they are brought to 4 
judicial Deciſion: 


© The things or matters of publick or cri- 
mina) Judgments are Cauſes proceeding from 
High . ts ay Felony , or other Miſdemea- 
nours, 

Touching, High treaſon and Felony , two 
things are to be oblerved,, 

I. Inantient time, every Treaſon was com- 
prehended under the name of Felony ( but 
nat e contra; ) and therefore in, our antient 2 E. 4- 
Books , by the Pardon of all felonies, High For Se Eo 
trealon , or Counterfeiting the Great Seal, AM.P\.55. 
and of the Kings Coyn, &c. was pardoned. 
But the Law now is , and of long time hath 
been otherwiſe holden ; And therefore by 
the Law at this day under the word Felony, .: 
ia all commiſſions, &c. are included Petit wm 
treaſon , Murder , Homicide, Burning of CS. IE 

) 391. &+ 

Houſes, Burglary,Robbery,Rape,&c. Chance- 
medley, Se defexdexdo , and Petit Larceny 3 
but not High treaſon , for it is not” compre. 
hended ynder the word Felony 3 and there- 
fore ought to be eſpecially named,in the'Kings 
Pardon or Charter. 4 aig: 4 
4..2. That criminal, or. publick Cauſes are 
called Pleas of the Crown, but they are nat | 
{o, called, as. ſome have (aid ; becauſe the C9: Inſt, 
King Fre. Coroze , ſhall have the Suite and /* 3* 
Common Pleas, becauſe - they be held by 
1; I 4 Common 


| x" '2& 4 
, 

+ for Plea of the Crown 

wixt'Common Perſons > 

Robbery, Rape, May 


"rn: and che King may: be, party to a 
Pleay as a Dare impedit , and 
the like,. .. , 
But now, How theſe criminal mattersare 
brought to 4 judicial hearing, is the quettionz 
It is anſwered; that they are broitght by way 
of. Accuſation,. and Exception, 
x. Of 4e- " Accuſation doth procced cither by way of 
64211075. Appeal. or by way of Indi&ment ; and firſt of 
Appeal, NOPens: 
"= 1, Appellam , cometh,of the' French 
. Co, Lite Fo AppeUer that ſignifieth tocaccuſe, or ro 
2z3--% : appeal, or appeach. . An Appeal is therefore 
$26, Beit * an Accuſation of Dtie upon''another, with 'd 
purpoſe to attaint him of F clony, by words 


" ordained for it. 
Ce, Litr, Now Appeals are of three ſorts: 
287.6, .:;. 1, Of. wrong'to his Succefſor , whioſe heir 


» he is, and that is only of Death; which is 
+ 4.2 of two ſorts, of Murder,.& of Manſlaughter; 
but of Chancemedley , no Appeal doth lye. 
_ As touching, Appeal of Murder this Quere 
15 put, 
os Ip betber Tryal of Murder by Appeal 
onght to be brought in the County , where the 
fad was committed ? 
_ Reſp. It is adjudged , that in'an Appeal of 
Murder , the writ ſhall abate it it; be not 
+ brought in the County, whete the Eat was 
committed 3 for it is againft a fundamental 
Rule of Law, _=y a Tryal of mirder by 
| Appeal, 


Touching matters Criminal: 
Appeal , or otherwiſe, ſhall be our of the 
County" where-it is perpetrated ; And for 


this cauſe, it was doubted at the Common 24;, 


Law , where a firoak were given in one 
County , and death enſued in another , how 
it ſhould be tryed ? And to avoid this doubt 
the Stat. of 2, E. 6. was made; 

But it alwaies was clear, that a fat in one 
County ought not to be tryed in another. 

Note, the Stat.of 26. H. 8. c. 6. allows that 
Indidtments -may be in County's next ad- 
joyning 3 but thcre is not any mention of Ap- 
peals ; and for this reaſon Certioraries have 
been granted +.” to remove Indictments out 
of the Grand Seſhons in Wales. 

2, Of _ to the Husband, and is by 

[q 


the Wife only 0 


hedeath of her Husband to co, Litr, 


be proſecuted : Touching this kind oof Appeal 33. 6. 


I propoſe theſe Q1eries , with Reſolations on 
knem, advwcnrd | ©. 

Qu. 1. Whether a Wife de faQto, ſhall bave 
#1 Appeal ? 

Reſp. Somedohold, and fo do I, thata 
Wife de fa&o,ſhall have an Appeal of the &cath 
of her Husband, but only ſhe that is Wife de 
jure'in fevorem vite;, and that there neangnes 
accouple en lopal Matrimony , ſhall be taker 
d& jure ſtrictly, 

Qt. 2. Whether the Wife can have an Ap- 
peat ,; although" ſhe cannot bave a Writ of 
Dower ? 7 


Reſp. The Wife ſhall have an Appeal, where Co. Lirt, 
ſhe cannot have a Writ of Dower ; as if the 33-6. 


Elope » &c, the is batred of her Dower; but 
nor 


* 
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- .weſti, nat of her Appeal 3 and: the reaſon is, for 
"EW. that the Stat, -barreth her of her Dower, but 
EE _ not of her Appeal. 
ok Inſt, © Soif the Husband be attainted of Treaſon, 
f.215 or Petit treaſon, his Wife ſkall not be en- 
35-H.6. dowed and yet if any do kill him, the Wife 
63 ſhall have an Appeal; for notwithſtanding the 

Attainder he remained her Husband. 
Qu. 3. Whether ſhe ought to be ſole aud un- 
"married, that brings an Appeal of her Huſbands 
Death ? 
Reſp. It is requiſite, that ſhe be ſole and un- 
erThe #9- married, that makes this Appeal for if ſhe 
7 ns Law. marry again, her Appeal is gone, though the 
7; new married Hushand be dead within the 
''* yearandday, after his death that was ſlain. 
Qu, 4+ Whether the taking of a ſecond Huſ- 
band after Judgment , and before Execution , 
can binder the Execution of the Judgment ? 
Reſp. Not only a Widdow , which hath 
' an. Appeal hanging , abateth her Appeal, 
and loſeth it force , by new Marriage but 
ſman. 4, allo it after Judginent and before Execution , 
» 41 the take an Husband, ſhe loſeth the Execution 
of the Judgment. | 

Qu.:5: What is the true reaſon , why a Was 
wan hath 'a4n Appeal de morte Viri ? 

Reſp. The reaſon wherefore this Action is 
given to a, Widdow, is not. as Glanvil makes 
it, Q14@ 194-carq eft vir & uxor.; for then the 

, Baron might havcan Appeal de morte uxoris, 
T/;t Wp- motel K 

wintow, Rich is never granted, but her heir ſhall have 

er 134, - © it: But the true reaſon why 8 Woman hath 


the Appeal de. morte Vins, is becauſg by his 
| death 


\ 
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death ſhe is thought leſs able to live and main- | 
tain her (elf, & that therefore when ſhe taketh 
another Husband, ceſſante canſa, cefſat effelins 3 
and her Appeal is gone, as Ia Wivddowes 
Quarentine is determined , when ſhe is once 
remarried, 

3. Of wrong done to the Appellants them- x. robbury, 
ſelves , as Robbery , Rape , and Maihem. 

' If im an Appeal of Robbery,thePlaintiff omit ro Loſt. 
any of the goods ftoln, they are forteit to the '' © 
King , for the tavour, which the Law perſit- 
meth the Plaiatiff beareth ro the Felon : and 
for that he cannot have reſtitution for more 
then'is in his Appcal. 
' Tf the Jury find in an Appeal of Robbery 2-E.z.Cor. 
for goos, that the Defendant tound them in <4 * 
the High. - WAY, in this caſe the Plaintiff for his ?* 
falſe Appeal, (ceking the blood of the Inno- 
cent , ſhall forkzit his goods to the King, 

If any Virgin , Widdow or fingle Woman , ,,,, 
be raviſhed , ſhe her ſelf may ſue an Appeal af 
Rape, proſecute the Felon todeath, and the 
Kings Pardon cannot aid him. 

But if a Feme Covert be raviſhed, ſhe can- 
not have an Appeal without her Husband, as 
appears 8. H. 4.21. If a Feme Covert be 
raviſhed , and conſent to the Ravither , the 
Husband alonc may have the Appeal , and 
this by the Stat, of 6, R. 2. c. 6. And the wo 1. 4 
| Husband that this Statute ſpeaketh of, which '** 
| may ſue the Appeal, muſt be a lawful Huſ- 
band, in Right and pofietſion ; z for ne unques 
accouple en loyal Patrimony , is a good Plea 
againſt bum, 


An 


BET LE -the Maihca was a in his 
- - houllcx5/and the Defendant demanded the 
views and it was faid, that he ſhould not 

have yibuauc it me fone be ſon tort de- 

melue: alſo it was ſaid, that Surgeons may 
_ £ heal andoure him, and although he ſhall bs 
tryed by InfpeQtion of the Court , or by Chi- 
rurgeons , 1t was held be it one way or other, 
it is peremptory for him, &c. 
Tt was held by all the Juſtices of the Kings 
Bench, that in-an Appeal of Maihem, if the 
= Fg 7- Defendant pray that the Maihem may be 
examined if the Juſtices or Surveyors which 
they require , be in doubt whether it be a 
Maihem or not, the Judges may refuſe the 
examination , and compel the Party to put 
it upon the Country. 
Thus, much of wrong done to the Appel- 
lants themſclyes. 
I ſhall conclude this Learning touching 
Appeals with theſe Queries. 
Qu. r. Whethey all Appeals onght to be ſued 
28 proper Perſon ? 
Reſp. It is anſwered, that all Appeals are 
to be ſucd in proper Perſon , and not by At- 
- - d- torncy , as Appeal of Mathem muſt þe in pro- 
Pn EM per Perfon, A Womah, which was Groſle- 
The 4. Ment euſeint,, ſucd this Appeal 3 and the De- 
mans Law. endant was attainted, the Womans Appear- 
er lib. $5. ance was recorded for the whole Terme and 

{,2, yet by the better opinion ſhe might not pray 

Execution by her Councel,but ought to come 

in proper perſon: therefore one of the jog 

i 


Touching matters Crininal. 


did ride to Jſlington to her, to ſee if ſhe were 
alive, and defired Execution , which ſhe re- 
quired , ahd the Defendant had Judgment. 

Qu.2. Whether an Appeal may be commenced 
more then one way ? 

Reſp. It is anſwered, that Appeals are 
commenced two wayes , cither by Writ , or 
by Bill 

1. By Writ, when a Writ is purchaſed 

out of the Chancery by one Man, againſt ano- 
ther, commanding him that he ſhall appeal 
a third Man of ſome felony, or other offence 
by him committed , and to find Pledges, that 
he ſhall do this with effe& , and this Writ 
is to be delivered to the Sheriff to be re- 
corded. 

2. By Bill, when a Man of himſelf giveth 
bis Accuſation of another Man in Writing to 
the Sheriff, or Coroner , and taketh upon 
himſelf the burthen of appealing him that is 
named in the (aid Writing, 

And note, that there is a diverſity worthy 
of obſervation,betwixt ap Appeal by Bill,;and 
by Writ : for in the Appeal by Original Writ 
both principals and acceſſories, arc generally Co.2.Inſt. 
charged alike, without auy diſtin&ion , who f- 183+ 
be principals, and who be acceſſories : but 
otherwiſe in the Appeal by Bill. 

Thus much of the Accuſation by way of 
Appeal. I proceed now to ſpeak of the other 
kind of Accuſation 3 viz. by Indi&ment. 

Indictment cometh of the French word j14inmet 
Enditer, and fignificth in Law an Accuſa- Co. Litt. 
tion found by an Enqueſt of 12 Mecn, or-more {+ 126. þ. 


upon 
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Reg. 1. 


Rope, 


Murdey. 


High trea- 
fon. 
. Me theme. 


F ilony. 


Reg. 2, 


' The Law of ENGLAND, 


upon their Oaths, and the Accufation ; in Las . 


tin is called Indiffamentam. And as the Ap- 
peal is ever the Suite of the Party, fo the Ini: 
ditment is alwayes the Suite of the King, 
and as it were his Declaration. 

For the clearer underſtanding of Indi&: 
ments, take theſe following Rules. 

That there be words ſo appropriated to 
offences criminal, that they cahnot be Les 
ally by any other words, or Pcriphraſis; 

The word Rapxit, 'in an Indi&ment of 
Rape mult be uſed , for carnaliter copnovit 
eam , or the like will not ſerve. 

Co. Lit, 124-4. Co. 2. Inſt; 180. Cro. 2, part; 
Fitzwilliams Cafe. 

An Indi&ment, ©mod felonice, & ex mas 
litia ſua precogitata occidit, ſich a one withe 
out ſaying , Merdravit , is no Infdiment for 
Murther , although theſe words Taxtamonnt, 


Cro, 3.part, Fitzwilliams Caſe Co, 1.4. Brookes: 


Caſe 39.b. 8. E.6. Dyer 69. a. 304. b. 

No Indictment can be of High treaſon, 
without this word (froditorie ) Co. 3, Inft. f. 
I5,& 4. 4 

In an Indictment of Maihem(Maihemavit) 
cannot b2 expreſſed by any word , as mutila» 
vit traxcavit , or the like, Co, Litt. 126. b. 
The word Feloxice , muſt be uſed in all 
Indi&ments of Felony, and cannot be ex- 
prefled by any other word, Co. Litt., 39t. 4. 

Falſe Latine ſhall not quaſh an Indicment; 
if the word be ſenfible. Co, leb,'5; Lowes 
Caſe. | | | 
It is moved in Arreſt of Judgment , that 

| all 


Ma he arm... Lt lth. Mi a... rh. Ct. a — 


tine. 


48. 8, 


Caſe, 61 Os 
| In all Caſes © 


Caſe. 


Qed of murc 


a circumſtance. 


Parties accuſed 
' ceptions. 


_ From Accuſation ( both b 
and IndiAment ) which is as it were the 
Declaration. I proceed to the Pleas of the 


» Which are denothinat 


Touching matters Criminal. - 
ih Indi&ment was not good, being fecerunt, C19. 5- 
whereas it was found only Bills vers againſt $07 
one; ſed non allocatur : Becauſe it was exhie« yes Eaſe. 
bited againſt two , and it 1s but falſe La- 


Miſrecital of a Statute , being fatal in In- Reg.-3. 
ditments, the ſure way is todraw the In- 
ditment with concluſion contra formam Sta- 
zati ,and withno Recital of the Act. Co. l. 4. 


Every Indidment ought to have the Ad- Reg. 4: 
dition of the Party indictcd, and his place of 
Abode. Cro. 2. part. Reads Caſe, and Johnſons 


F death, the word percuſſit, RE. 5. 
ought to be nſed, except in caſe of poylonings 
Co. lib, 5. Longs Caſe.- 
, Where Maa indiced, is not convi 
or acquitted, he may be arraigned upon a 
new Inditment. Cro, Ze part,; Withipools 


Where the ſubſtance of the Indi&tment, no Reg: 7. 
matter for circumſtances ; As if A. be indi- 
- , viz, that he of malice pre- liþ.g. Mac- 
penſed killed / S : 4. pleadeth , that he is balyes 
not giulty mods & formaz yet the Jury may Caſe. 
find him guilty of Man-ſlaughter , without ' 
malice prepenſcd , becauſe the killing of IS. 
is the matter , atid malice prepenſed is but 


y way of Appeal 


ed ex- 
Now 5 


ded , Reg.6. 
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Co.z. Inſt, 
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Now, the Pleas or Exceptions. in Indids 
ments or Appeals, are theſe <. 
Auterfoitz attaint d'un auter offence , Aus 


terfoitz Acquit , Auterfoitz convict de meſme- 


le Felony devant JAudgement , Auterfoitcz 
convict d'un auter Felony, 4 anterfoitz at- 
taint de meſme le offence. 

Of theſe briefly in order. 


1. Auterfoitz attatnt d'un auter 
| Dffence. 
| 
It is a ſore ſaying , which ſome Men have 
to plead for themſelves , viz. That they are 
already condergned to be hanged, and ask 
Judgment 4 whether during the attainder, 
they ſhould anſwer to the felony , whereof 
they are condemned, or to any other ; And 
this pica ſerveth where the Party condemned 
hath already forfeited , as much as he can fore 
feit > ſo that it is to no purpoſe to travel him 
any further, But in {ome {pecial caſes, when 
there is ſome end of it, a Man alrcady con- 
demned , may be arraigned again 
As if a Man attainted of felony, were 
uilty of Treaſon allo, at the cime' of the 
clony committed , he may, now' be put to 
anſwer the Treaſon, notwithſtanding his At- 
tainder of felony , becauſe the King thereby 
was entitled to have the forfeiture of all his 
Landes, of whomfoever they were holden. 
1. H. 6.5. Otherwiſe it is, if the Treaſon 
were committed after the Felony 3 or T* 
| lealt, 


- © © es ad Fs _ @& wa 


Toaching fnattets Criftifiiſ; dS 
leaſt, if it were after the Attainder had of 
the felony , for then the Title-veſted inthe 
Seigniours, beforethe Kings Title, might not. 
be deviſed by matter accruing ex poſt fatto : 

but if a. Man be attainted of Ticaſon , he 

cannot be after attainted of a former Treafſo. 

v. Cro. 2. part. Sr Walter Rawleighs Caſe: 4555 

' But the Queries may be, —-. 

Qu. 1. Whether in divers Appeals of Robbery 
againſt one Perſon, be ſhall be attaint at every 
one of their Suits ? | EP 

Reſp, It is anſwered , that if divers Meti The w- 
have divers Appeals of Robbery againſt one, 947*Laws ' 
to the end that every Man may have again his u b F- 
goods , wereof he was robbed, by making” - 
freſh Suit , he ſhall be attaint at-every one 
of their Suits, / 

Qu, 2. Whether an Appeal 'of Robbery doth 
Iye for a Robbery done before the felony, of which 
the Party was attainted ? 

Reſp. It is anſwered , that the Party may _ . 
have his Appeal of Robbery ,.for a Robbery og. jalk 
done before the felony , whertof he was ats* 7 
tainted) becauſe in the Appeal he 'is to have 
ra of his goods , beſides Jadgmctit off 

th. / 

Qu. 3; Fhether a May attainted of Petit 
Larceny , cayt be after attainte4 of Felony? 

» Reſp. It is anſwered, If a Man be attain: 
ted of Petit Larceny;; he may be attainted'of _ 
felony, for the which he ſhall have Judgthent 794: 
of death , becauſe it is ani higher offence;'and' 
Is to have abother Jutlgment, 61 
. Qui 4. Whether @ < HTI— of felony; 


aKkd 


% 'I7 % FE ” | ” q 
, : 
? 


and. pardoned, fratt anjwgr at the Kings Suit , 
Wd befer , and whereof 
he ws not indified at the time of the At- 
tatnder? 
. Reſp It js anſwered, that per aliquos vis 
detwr quod ita, as well as at the Suir of the 
Party in an Appeal , yet ſome held otherwiſe, 
IO. H. 4. That a Man can dic but once at the 
Suit of the King, and he that is pardoned, is 
aSa New Van, all ſudgments, as againſt the 
King, being determined. 
But note, If a Man be adjudged to his 
Dyer 14. Penance of Paine, Fozt, and Dure 5 yet he 
Fliz, 308. may befinipezched tor any former felony , be- 
C _— cauſe the Judgment is not given tor the felony, 
Dm but for his Contumacy. 


2. Auterfoitz acquit:- 


This Plea the Common Law doth allow, 
becauſe it commandeth , that a Mans lite 
ſhould not be put in Jeopardy twice for one, 
and the ſame offence, But then the Acquital 
mutt be of the very ſame offence, or elſe his 
Plea is cono purpoſe: Therefore if two Men 
be indicted of felony as principals, and after. 
wards by another Inditment, it; is found, 
that one of them did the felony, and the other 
did feloniouſly receive hin, after the felony 
committed z he that is ſecondarily indicted, 
and arraigned as acceflary, ſhall not be dil-: 
charged , by pleading arraignment”, and ac». 
uo upon the firſt Indictment, for the of- 

c is not ſuppoſed the ſane z- and; one ,, but 


cominiitted 


© « 


wc as > © RQ 7, +, a 


— 
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Touching matters Crimſnal. 
committed at divers daies, 27. Af. Pl. 10. } 
And this for Acceffaries after the felony : But 

when felony is dorte by force of Commanding, 

and procurement of another, he that ſhall be 
arraigned as Acceſſary, may plead that he was 

acquit, &c. though it were as principal, and 

the offences were at divers daies 3 for v#}s, 
preceptum tf fattum , ſunt quaſi unum falium. 

Note, in an Indictment or Appeal of death, co,z. rn, 
if it be found that he killed him in his own f. 213, & 
defence, he is acquited of the felony for *14- 
ever, 


3. Auterfoitz conv'> de meſine le fe- 
ſony devant Judgement, 


If a Man commit murder, and be indicted, Co. Libs 
convict, or acquitted of Man-ſlaughter , hz 4- Hole- 
(hall never anſwer to any other Indictment, 7 oftscale, 
of the ſame death, for all is ones and the (ame 
klony for the ſame death, 

Wetberel brought an Appeal againſt Darby Co,1lib. 4, 
of murder , the Defendant pleaded Nan culs fo/. 49, 4 
pable, and was found guilty of Man-ſlaugh- 
ter, and had his Clergy 3 atterwards he was 
indi&ed of murder, and upon it arraigned at 
the Kings Suit , and he pleaded the former 
conviction jn the Appeal at the Parties Suite, 
and it'was adjudged a good Barre , ad there- 
upon diſcharged , for this was a good Barre 
at the Common Law, and-reſtrained by no 
Statute, and the reaſon is , becauſe the Life & ; 

Man ſhall not-be put twice in, Feoperdy for the 
lame offence, - CS 
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4: Auterfoitz convict d'un auter 
| felony, 


© Before the Statutes of Qu. Eliz. c. 4. and 
18. Eliz. c. 6. If a Man had' committed di- 
vers felonies, if he had been indicted of the 
laft., and: had the benefit of his Clergy , he 
could not have been impcached for any of the 
former. felonies; albeit for the ſame he could 
not have had his Clergy : by the Act it is pro- 
vided, that notwithſtanding the allowance 
of ſuch Clergy , he may be impeached for any 
former offence, for which he could not have 
had his Clergy: 


5, 4nd laſt, Auterfoitz attaint de meſine 
te offence. 


RA Anterkoitz actaint of the ſame felony, was 
Eo. 3.Inſt; a good Plex, as well inan Indiment, as in 
2f3. an Appeal at the Common Law : But by the 

Stat. of 3. H.7.c. 1, in an Apptal of death, 

at the Suit of the Party, autcrfoits attaint,ve 

meſme le mort, is no Plea at this day : But 

In caſe of ati Inditment' of death at the-Suit 

of the King ; auterfoitz-attaint de meſme te 

tort in Appeal 'is a good Plea. 

- "Auterfottz attaint ve murder, is a good 
Co.3.Inft, Plea eo an Indictment , &c. of Petit treaſon 
{f.213, Of the ſame death; for in- effe&it' hath 'the 

fite Judgment, and the feIf fame forfeiture. 


Man- 


| So likewiſe a Man. may be attainred of 


: 


—_—_— oo Py a _— — 
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Man-flanghter it is a good barte to an In- 

ditment of murder of the ſame:death , and 

e comers. | | 

- Thus much of matters Judicial in criminal 

offences, I go on now ( according to our 

firſt propoſed Method ) to the Acts Judi. 


cial, 


8. Of Judicial As, relating topublik, 


Crimes. 


Touching theſe Judicial Acts, there arc 
worthy of conlideration theſe particulars. 
The manner how Cauſes criminal are 
brought to Tryal. 2. The Judgment or Sen» 
tence upon that Tryal or Arraignment. 3. The 
Execution of that Sentence. 4. The means 
- whereby the Judgment or Execution may be 
eſcaped , or delayed. 

No Man is {aid to be arraigned, but. mcer- 1-7bew4x- 
ly at the Suit of the King}, upon an Indi- opt > 
ment found againſt him, or other Record, « deline 
wherewith he is charged. And there the lixquent. 
Arraignment of the Priſoner is to take order, ; Co. Litt. 
that he appear , and for the certainty of the 293: ©: 
Perſon, to hold up his hand, and to plead a 
ſufficient plea to the IndiAment , or other 
Record ; whereupon they which follow for 
the Ring may orderly proceed, 

If the party accuſed of Treafon os Felony, 

Ec. do at his Arraigament bctore the Judge 

deny the offencez or as we ſay, plead Not- 

guilty , then ſhall he be tryed by a Jury of 12 
K 


3 Men, 


TheLaw of ENGLAND, 
Meu dwelling nigh to the Vill, where th 
offence was.comitted,ſuchMen as to the Party 
accuſed be nothing allyed, to certify the Judge 
upon the truth of the tat : which at their ap» 
pearance, the Party arraigned may challenge 
pexemptorily upon his ewn diſlike, without 
ſhewing any cauſe , in favorem vite , the num- 
ber of twenty in murder , and other Felo- 
ny: And in caſe of Hign «reaſon, Petit trea- 
. —_— ſon, and Miſprifion of trcaſon , he may chal- 
266, ;** lenge to the number of 35: And if he chal- 
Co 2, lenge peremptorily above 35 1n caſe of Trea- 
Inft.7.227 fon, or Petit treaſon, he forteiteth his goods, 
& 229. and Judgment of pain, fort and dure fhall 
be given againſt him, as one that retuſeth the 

Tryal of Law, by challenging 3 full Juries. 
Otherwiſe in cafe oft Felony , for--no 
Law giveth forfciture for challenging above 
_ but the Court is to over-rule- the 

. Challenge, 
_ _ *But ol that in caſe of Treaſon or Fe- 
. lony,'the'Party arrdigned may challenge for 
yuft cauſe, as many as he can. 

2, But if the Party upon his Arraignment, 
. - 4n caſeof Felony, refuſe to anſwer vcOrrang 

” Co. Lite, *9 Law, or fay nothing, he ſhall not be Judge 
291:e. fo behanged , but for his contempc, he ſhall 
Co. 3.Inſt. undergo pain, fort and dure, which makes 
14, & 217, no Attainder for the felony, nor forfeiture of 


-350 


wiſe in caſe of High treaſon for if the Party 
refuſe to anſwer according to Law , or fay 
nothing , he fha!! have ſuch Judgment by 
Attainder as if. he had been convicted by Vers , 
dit or Confeſſion, + 3. If 


-- -£- = 


his Lands, nor corruption of Blood : Other-/ 


mo Ct. tA on Mm ..A 210 0 


oaqs > >ÞB ca. £Aa% was -» a 
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ret. 


. If the Party-arraigned be found Guity. Co: Litr, 
by Jeri or Confetljon , theri he'is faid to 37" © 


be convicted , which is before he hath Judge« 
ment or Sentence 3 and thereupon he doth 
forfeit his goods and Chattels. 

But note; that the begging of the goods 
or Eſtate of the Delinquent, indicted of any 
Treafon , Felony or other offence, betore he 
be convicted and attainted is utterly unlaw- 
fall, becauſe bcfore Convicion and Attain- 


Co,2,l:ft, 
3 


der nothing” is' forfeited to the King , nor co,z.tnſt. 


eranted by him. - | 


178229, 


' And befides it cither makes the Proſecu. C2 3-Inft. 


tion more violent and undue, then quiet and 
equal proceeding of Law and- Juſtice would 
permit 3 or -el{e by under hand Commithon 


ſtice z 
der, 
Note further, that before Indiament , the 
goods or 'other things, of any'criminal can- 
notte ſearched; Inventoried, or'in any ſort 
ſeiſed , nor” after Indi&ment feiſed and-re- 


or examplary puniſhment of the offen- 


or Attainder. 


Thus' wuch of the 'manner touching the 


Arraignment of a Delinquent. 
* Aﬀſoor' as Judgment , or Sentence is pro- 


nounced by the "Judge , the Party arraigned 


15 ſaid to be atcainted , # mort en Ley: But 
though the Delinquent by the Attainder bez a 
dead Perſon in Law, yet maugre the Attain- 
der, his Body may at the Suit of a Subje& be 


and —_— , hinder the due courſe of Ju- 


229, 


2, Of the 


Judgment 


orSentence 


— Prononn- 
moved , or taken away, 'before Convidion, ced. 


Co.» Ink 


fe 215 » 


taken in execution , upon a Judgment or Stat, 212, 


KR 4 Ec 


/ CHO. 1.” 
parr. Og- 
wel , v, 
Paſton. 
Cro, 1. 
r, 
Frafful 
Cale, 


Co. ; lift. 


f. 214. 


_Co, Litt, 
- | 


Co. 3. Inft. 
215, 


&vet:-And'hemay b 
icjony-4 notwich(tanding fuch Execution had 


againſihirn, - 


gether with Solutions. 
Qu. 1, Whether there be « diverſity hetwixt an 
Attainder and an Entry into Religion? 
Refp. There is a great difference between 


anAttainder of trealon or felony, and an En- 


try into Religior: 5 for he that is attainted of 
treaſon or fzJony, hath capacity, and may pur- 
chaſe Lands to him and his Heirs but fo can» 
not he that. 1s cntered into Religion. 

Qu. 2. When a felony is perpetrated, whether 
there be a Diſcrimination in Law betwixt pur- 
_ ng of Lands before , and after Attain- 

p72 

Reſp. If a Man commit felony , and after 
purchaſe Land, and then is attainted, he has 
capacity tO piirchaſe; but not to hold ic,for i in 
that caſe the-Loxd of the fee ſhall have the 
Eſcheat + But if a' Man attainted of felony: 
979-1 Lands ,-in this caſe the King ſhall 

ave it by bis prerogative, and not the Lord. 
of the fee; for a Man attainted/hath no capa- 
city to purchaſe., but, .only for the; benefit 
the King, 


Qu. 3. Wbether a Perſon attainted after 4 


Eardon , can bave an. Aftion of Battery: Eco 
committed before the Pargon ? 
Reſp.” If a Perſon bebeaten, or neimgh; 


* or a Woman attaivted, be rTavithed, after 


Pardon, they ſhall have an Action ot Battery, 
Appeal of Maime,or Rape. ; 
It is 


As to Attainder., take theſe. Queries , to 


”» www” -- aa 1 


1 
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_ Now, as upon convidion a Delinquent 
forfeiteth his good and Chattels , ſo upon At- 
tainder , that is by Judgment given ,bis Lands 
and Tenements are forfeited : But touching 
the forfeiture of Lands , there is a diverfity 
bet wixt an Attainger of felony, by. outlawry 
upon an Appeal , and upon. ap, Indictment z 
for in the caſe of an Appeal of deagh or other 


” 


ilony , Pracels being awarded 


inſt the-De- Co. 


tex PPCArance, 
Confethon;by Bat- F. 27... 


Litr; 


tendant, and hanging, the Procels. the Defens 3950. 5, t 
tendant conveyeth away. the Land , ang after *3+ 4, 5 


is outlawed, the conveyance is good , and. ſhall 
defeat the Lord of his Eſcheat : -But if a-Man 
indidted of felony , and hanging the Proceſs 
azainit him, he conveyeth away the Land, and 
ang after is outlawed, the canveyance ſhall 
not in that caſe prevent the Lord. of his Eſ- 
cheat, For in the.caſe of the Appeal, the 
Writ containeth no time, when.the felony 
was committed. and. therefore: the Eſcheat 
can relate, but to the outlawxy.pronguncedz 
but the Inditment contriveth thetime,when 
the felony was commitged 3 and, therefore'the 
Eicheat upon the putlawry (hall relate tothat 

time, * NED <4 
But note, that in caſe of an Indictment, 
there 
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, © there is Ms a Yifſerence obſerved; for ( as 
| hath been Gzid') it ſhall refer 'to the time al- 
 ledged"in"the Indi&ment for avoiding 6f 
Eſtates, Charges and Incumbrances made by 
the Felon; after che perpetration 3 bur for the 
Co. Litt. mean profits of the Land, it ſhall relate 'only 
200. $ to the-Judgment , as well in the caſe of ont. 
com.f.488, 1aWry , as in other Caſes. 
b, There is a Queſtion raiſed in the Caſe be. 
twixt Groſſe and Gayer 3 viz, Whetheran Ar. 
Cro. 5 tainder to a premunire , ſhall have relation to 
qu the offence for the forfeiture of his Lands, or 
only to the time of the Judgment pronounced: 
But the Judges did give no Reſolution of it, 
. beingapoint of difficulty: 
ae ; my Note ; All the Attainders , as to Goods and 
| 9* Chattels, ſhall have relation but unto the 
Judgment given fo that'a gift, &c. made of 
ſuch Goods , by a Felon before the Judgment, 
is good,” - EN WE PS 
Touching Aljenations by a Criminal , the 
Civil Law fays thus : 
D. 39. 5. Poft contratinum capitele Erimen donationes 
I5. falle non valent ex conſftitutime Divorum S2- 
veri &- Antonini. | 
D. 39.6. * $; quis mortis cauſa donaverjt , & pena fite- 
F rit capitis affeus, removetur donatio ut imperſe- 


Ga, quamvis cetere donationes ſine ſuſpitione px- - 


ae falls valeant. 

Having ſhew'd the Law touching Aliena- 
tions, 1 ſhall preſent to the Reader's view 
che things imply'd at this day, both in the 
Judgment of Treaſon and Felony, = *< 2 


I. It 


[—_ LSD” LL” I IR 


 Jof we 


a oa = | © 2 


Touchiiig matters Crimfnal. 
1. 1» the Judgment of High Treaſor. 


Tn the Judgment relating to Crimen leſe 
Majeftatis , 15 imply'd at this day, 


Firſt,the forfeiture of all the Traitors Man- Co.z. Inft, 
nors, Lands, Tenements, and Hereditaments, 21. 


in Fee ſimple, or in Fee Tayle, of whomſo- 
ever they be holden. 


: Og Inſt. 


Alſo of Rent-Charges, Rents ſeck:, Com- 13. 33: K. 


mons,, Corodys , and other Hereditaments, Ly 
which are not holden , for in caſe of High © 
treaſsn , the Tenure is not material, 


Alſo of Liſes , Conditions ( unleſs inſepata- 33 H. 8. 


bly knit to the Perſon ) of Rights of ISS 
of Lands in the Right of the Wife , during the $ 
Coverture 3 of. the profits of Land , which 
_ thedelinquent hath tor lite, during his lifes of Caſ 
truſts in Chattecls. Reals but not of Free» 
hold. Cro. 2: part f. 512. Pl. 23+ vide An- 
derſons Reports , Tnglefeilds Caſe, Co lih. 12. 
f. 6, Dyer 288. b, & 289. 8. 

Norte, that Rights of Adions, where the 
Entry is taken away , are not forfeitable. 

Secondly, his Wite to loſe her Dower. 

Thirdly be ſhall loſe his Children, for they 
become baſe and ignoble. | 

 Fourthly ,. he: ſhall loſe: his Poſterity,, for 
his Blood is ſtained and corrupted , and they 
cannot inherit to him , or any other An- 
celtOor. 

Fifthly,all his Goods and Chahttels are for- 
feited,, &c. and reaſon is (ſays Coke) his Body, 
Lands Coods, , Polterity, &c. ſhould be torn, 
pullcd 


-. . w4 \ND, 
| *'d that intended to 
l Majeſty of Government. 


ome "IRE Judgement of Felony. 
"i + A felcniimphiedly is puniſhed in theſe parti. 


 .- - culars: 

Eo:Litt. +, Hedoth loſe his Children, that they ſhall 
L. A; af become baſe and ignoble. | 
= tuft, *2+ He ſhall loſe tus Poſterity , for his blood 
47+ is ſtained and corrupted, that they cannot in. 

herit unto him, or any other Anceſtor. | 

3. Hc ſhall forfeit all his Lands and Tene- 
ments, which he hath in Fee, and which hc 
hath in taile, daring his life. 

4-'All his Goods and Chattels. 

Note, that before the Stat. 1. E. 6+. 2, & 5. 
E.6.c. 11. the Wife of a Perſon attainted of 
Mifpriſion of treaſon, Murder or Felony, loſed 
her Dower 3 but fince ſhe is dowable by theſe 
Statutes. Hitherto of the Judgment or Sen» 
tence it (elf, 

3- Execx- Tn doing of Execution, both in Treaſon: 
| 0% hang and Felony , -two things are worthy of the 
pronoun Reader's notice. 
ced. Co.'3 Int. f. 52. 211.212. : 

1. Thatit be done by the right Officer , as 

the Sheriff or Marſhal, for if any other execute 
offendours it is felony, 
Execution muſt be made by the Sheriff or 
Marſhal, according to the Judgment tor it 154 
maxime in the Law of England, Nox alio modo 
puniatur quis quam ſecundum quod ſe babeat 
Condemnatio. 


* Pe \ 
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v 
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Puniſh 


2. Of Writs of Error. 


If the Judgment be erronious , both the 

Judgment and Execution thereupon and all 
the former proccedings thall be reverſed by 
Writ of Error : but-if the theformer proceed. 
ing, and the Execution be-erronious, the Ex- 
ecution only ſhall be reveritd, 


2. Of Falſifying Attainder. 


der, in Latin Felſare, ſeufulfificate; falſian fa- 


Tere. 


Whereſoever the Judgmentiis-void, or coram 


ſhewing the ſpecial matter-, which -provethit 

void, or coramwnen Frdice :1n whichcaſe the 

Party forfciteth-neither Lands; nor Goods. 
It 2 Man commitrterh-Treafon; or felony and 


IS 


157" 


Puniſhment rniy be avoided or eſcaped, in 4. Of tht 


tor totally, either means 
 's: By os bem of Jultice', as =_ : - 
J Writ of Error , > 
OF tion may” © 
Falfifying the Attainder. be avoidtd 
2. By the means of Mercy , as Fa pts or 
\By the Kings Pardon , ; 
or 
3. Reſiitution ; of theſe in their or 
der. 


'To fallify in Legal underfianding is to prove C0.3- Toft. 
falſe , that is to avoid , or to defeat the Attain- þ ***- 


non. Judice,the party is not' driven:to.his Writ Co.3:laſts 
of error;but may-falfify the ttainder by-Plea, {-*37* 


TheLawof ENGLAND, 
is: thereof attainted in due form of Law, and 
after this Treaſon or Felony, is pardoned by 
a general Pardon , hereby the foundation is 
ſelt, viz, Treaſon or Felony, being by Autho- 
Dyer 20, Tity Of Parliament is diſcharged G& pardoned; 
Elis 135, theAttainder(being builded thereupon)cann't 
Co. Lib. 6. jtand , but may be fatisty'd aad avoided by 
f. 13 ® 14 Plea, for he hath no other Remedy by Writ 
Ge. of crror , or otherwile, 
If A, be indictcd before the Coroner for the 
death of another,and that A,fied for the ſame, 
hereby are all the Goods and Chatrels of A, 
- Cce:.Init. forfeited, which he had at the time of the Ver- 
h 233 gi given :; and this cannot be falſthed by 
Traverſe, It the Party bearraigned upon the 
ſame Indictment before Juſtices of Gaol deli- 
very , and is by Verdict acquitted of the Felo- 
ny, and that he did not fly for the ſame; yet 
Co, Litt, he hall forfeit his Goods and Chattels : But 
373-9 ſucha fugam fecit may. be ſatisfy'd by matter 
in Law for if the Indiment be void or in- 
ſufficient , there is no forfeiture, = 


158 


3. Of Pardons. 


Touching Pardons, thele particulars are 
worthy of obſervation. 

1.The Ety- Pardon in Latin is called Perdoxatio , which 
_ * is derived a per and dons: per is a Prepoſition, 
Pardon, and in the Saxoy Tongue for is orvyr ; as to 
Co.3. Inſt, forgive isthroughly to remit, and fore-think 
1,233 js torepeat,&torbear is to bear with patience. 
A Fardon: js work: of Mercy , whereby 
the King] doth-xemir , or-forgive a felonious 
ct offence, 


— 


A Pardon ( ſays one) is twofoldz one ex 3. The Dis 
gratia Regis , the other per Couxſe del Ley, i/on of 


by Courſe of Law. Pardon ex gratis, is that 
which the King in ſome ſpecial regard of the 
Perſon , or other circumſtance, ſheweth or 
affordeth upon his prerogative Koyal or pow- 
er. Pardonby courſe of Law , is that which 
the Law in equity affordeth for a light offence , 
3S Homicide caſua), when one killeth a Man 
having not ſuch meaning. Weft.Part.'2, Symb. 
Tit. Indit, ſed. 46. 

All Pardons of Treaſon or Felony ( ſays 
Coke Yare to be made þy the King , and in his 
Name only 3 and are cither general, or ſpecial: 
All Pardons either general or {pecial,are either 
by Act of Parliament {whereof the Court in 
lome Cafes ſhall take notice ) or by the Char- 
ter of. the King ( which mult always be plea» 
ded:) And theſe again are either abſolute, or 
under Condition , Exception or Qualifica< 
tion, 


_ General Pardons are by At of Parliament, F ;.Taſt. 
© 234. 


and if any of theſe Pardons be general andab+ 
ſolute , the Court, muſt take notice of them, 


though the, party plead-it not., but would. | 


waive the ſane. + 440 
. , No particular Pardon, be it at the Corona« 


tion or ariy other, or any offence or offences 
whatſoever, that, is abſolute without any con» lowance of 
dition; &c. need any Writ of Allowance; but Pardons. 


when the Pardon is conditional by force of the 
A 


4. The Ale 


on 


ardons. . 
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To.;.Inft, A& of to. E. 3.c. 2: there a Writ of Allow- 
f. 234» run Chania; teſtifying that the Con. 
235: ditien is performed,viz. ſurety found accord. 

ingto'that AR, may be had, or the Party 
may plead the finding of Surcty, &c. and 
vouch the Record. | 
Touching Allowance of Pardons ,.I ſhall 
mention two Caſes out of Crokes Reports. | 
Firſt, upon'the 14 day of November 1640, 
— .. Sir Matthew Mennes, Knight of the Bath (who 
oy Caſe. Was convidted of Man-ſlaughter , and had his 
Clergy and his burning in the hand was reſpi- 
ted : and now hepleaded his Pardon, whereby 
the burning in the hand , and all other Felo- 
nies committed by him, & alia mealefatta, be- 
fore $th of Fuly laſt were pardoned : and there 
was an eſpecial Clauſe, that he ſhould not find 
Suretys for his behaviour , and the Pardoni 
bore date 31 of Offob. laſt. And although 
there were many miſdemeanors by him after 
the ſaid 8th of July, for which he deſerved to 
be bound to the good behaviour;yet he had his 
Pardon allow*d,and was diſcharged from find- 
ing Suretys, Oc. 7k 
Secondly , Sir Henry Linley , who was jn- 
Cre. x, died of Treaſon; being brought to'the'Bar, 
pert. Lin- and Jentarided whethebfic could (ay any thi 
tey's Caſe. - why theCourt ſhould not proceed upon theTi- 
dictment, which was beforc Commillionets of 
Oyer & Terminer, he produced theQueens Par- 
don, without any Writ of Allowancethertof. 
- And Pope Setond Clerk of the Crowh, infort?d 
theCourt; that thePrefiderits wete,thatin'cafe 
of Treaſon;irtwisuſtdtoultow of a 
ut 


Taonehiig nates Exininal; *— 25 
byt not in Felopy 4, Whereupps: the Pardon 
iwas allowed. 15 
-._ , Thus much of Pardans: 
4+ Of Reſtitutions.. 
_ All that is farkeited tothe King by any. At- 
tainder , &c. he may retoge hy: his-Gharter , 
Putif by. the Attainder the Blogd be corrupt-: 
x that muſt be xeftor'd. by; Avathority.. 
> Janet and; the reafon- whergtoxe., the; 
King may by his Charters pardon-the.Execys, 
tiag , and:taftore the Party of his. Heirs tothe 
Lands forfeited by the Attaindeg,andremaige 
ing in the Crown, is for that no Petſon hath 
thereby any prejudice, but to make reſtitution 
of his Blood , the King cannot do it , but by 
At of Parliament, becauſe it ſhould be to the 
prejudice of others: ___ 
And the Rules are; | | 
Non poterit Rex gratiam facere cum injurid ; 
& damno aliorum. 
| Bred alienum et, dare non poteſt Rex per 
ſaam pratiam. 
Duacungque forma Priuceps alienat , ſaloum 
mauet Jus tertii. 
© Miorum bonores , aliis damnorum occaſionett 
erzmnon oportet. 
| Note ; Of Reſtitutions by Parliament, ſome 
be in Blood only , ( that is to make his Reſort 
as heir in Blood to the Party attainted, and 
athct his Anceltorsy.and-notTo any Dremtyz 
Inheritance of Lands, &*<c; ) and this is Refti. 
tutio xÞ T1, ſecundum quid, ſeu in partem. And 
"I ſfme 


Pry 
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| Gmebe be ginoral IReſtititions; to Blood ; Ho- 
nours, 4+ = ok and all that 
24. — was loit by the Attainder 3 and this is Reftitu- 
tis in integrum + and Reftitwere (generally ) 
nibil alind ft, quam" in priſtinem ftatum redu- 
cere. 

' Thins fiow',, concluding this ſlender Trea- 
tife with'the Kin Mercy,that is convey'd to 
his Subje&s by-Pardoris and Reſtitutions, 1 
fumbly apply toour moſt Gracious Soveraign 
the words, which Senece did once intimate to 

the Romeit ; Emperor 6. 
Occidere contra Legem nemo poteſt : ſervare 
memo preter te: 


Touchſng marters Criminak. 


——_—. 
— 
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The Author hath written ſomewhat ( tou- 
ching the pay of Hue and Cry, 
for the better and more ſpeedy appre- 
henſjon of ſuch as are guilty of Rob- 
beries ) which ſhould have been placed 
before under the Title of Robbery 5 but 
it being by ſome inadvertence there 6+ 
witted, the Printer has thought it not 
much amiſs to put it at the end of thts 
Diſcourſe, by way of Appendix. And 
thus the Author treats concerning the 
Statutes of Hue and Cry: 


BP! the Statutes of 13. E. 1, of Winton ; «: 
LF 1.28. E.3.c.113 and 28, r.c. 17. the 


Country ſhall an{wer, if the Robbers be not _ 


taken. | | 
By the Statnte of 27. Eliz. c. 13, are en- 
acted theſt particularities $. 


| | | W 
, I. That the Inhabitants of a hundred ſhall 


be chargcable with thee mioyety , where a freſh 
Suit ſhall ceaſc. - | | : 

2, That the Clerk of the Peace (hal! proſe. 
cute the Suit: which Suit commenced , ſhall 
not.ceaſe.upon the death, or remotion of the ' 
aid Clerk of the Peace. 

3- A Remedy tor thoſe, againſt whom the 
Recovery and Execution is had , to have Con- 
tribution, bt | 
> L-0l 4. That 


13-K, 7» 
I 


27, E!;-. 
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4. That there ſhall be no penalty , where 
any of the offenders be apprehended. 

5. The Suit ſhall be commenced within one 
year next, after ſuch perpetration, or Robbery, 
or elſe the Perſon , or Perſons xobbed. ſhall 
not take any benefit by vertue of any of the 
faid former Laws or Statutes, 

6, That the Party robbed muſt give notice 
and intelligence of the Robbery committed 
unto ſome of the Inhahitants of ſome Town, 
Village, or Hamlet near unto theplace,where 
any ſuch Robbery ſhall be ties 

7. That the Party robbed ſhall not have 
any Aion, upon any of the: Statutes afore- 
fard , except he ſhall firſt within twenty days 
next after ſuch Aion to be brought , be cx- 
amined upon his Corporal Oath before ſome 
Juſtice of Peace of the County where the rob» 
bery was committed, whether he doth know 
the Partics that committed the Rabbery, os 
any of them ; and then ſhall become bound tg 
proſecute the offenders. 

Having given a ſummary of theſe Statute 
upon Hue and Cry, I ſhall preſent to the Rea- 
der ſeveral Reſolutions givenat the Courts of 
W:|tminſter , upon the Statute of Winchefter , 
and the Stat. of 27. Eliz, The former , yoy 
muſi kow , gives penalty and Remglly, the 
Jatter ſhews how the Examination ſhall be, 
and in what time before the Action brought. 


Touching matters Trimital? = 165 
x. Reſolves on the Stat. of Winton, 


+ A Robbery for which the hundred muſt an- 
ſwer by force of the Statute of Winton, is'to &, x 
be done openly 3 ſo as the Country may take $5engitus © 
notice thereof themſelves : but a robbery done Caſef. 6. 
ſecretly in the Houle, the Country cannot 
take notice thereof, for every one nay keep 
his houſe as ſfirongas he will at his peril; for 
it was adjudged in Aſpoles Caſc, that the Par- 
ty robbed needed not to give notice thereof 
to the Country 3 for it may be the Party rob- 
bed was bound, or Maimed, &c. {o as he could 
not make Hue and Cry to give notice. 

A Robbery was done in Fanuzrypreſently 
after the Sun-ſetting ,, during day light; and 
it was adjudyed, that the hundred thall an- 
{wer for the fame, for it was convenient time 
for Men to travel., or to be about their Bus 
fineſs. i . 

A Robbery was done in the Morning , a#te Re 
Ines, the hundred fhall not be charged, <nnn% 

It was held by Anderſon , and all, the Ju- Caſe. 
ftices that whereas the Stat, of Wincheſter 
{peakes of Robberies done in the day, before 6; 
night z yet if a Robbery be committed in the part. Rig. 
Morning before day, or in the Evening after gle, v. 
the day, in any time of the night, in which Hundret 
Men uſe commonly to travel,that the hundred yr ooo 
4'ugbwerable for it 3 but if it be at twelve 16, 
or one of the Clock in the night, at which 
time every one 1s intended to be in bed, the 
hundred is not an{werabletor the Robbery, 


L 3 The 


Ibidem. 


| ry was dons | 

| Solis ortiims An- | 

fer day IC: yy 50 Sun-rifingz 

| = She Ou t adviſed, Gre 

Fer rthe Plaintiff, and a Pr 

'der Paſch, 28. of Eliz, Rot, ' 30, 
where the Rob ry was done po occaſum Mt 

bir, & per diurnum lumen 3 Ang; «e, day light, 

| and there adj for the Plaintiff, * © 

| | If an hon be robbed in the days and the 
Cros 1, Felons , Hueand Cry being rhade, whe- 

part. Ano» ther the hundred ſhall anſwer for chat Rob- 

21457 53. __ by the Stat. of Winrton? Gawdy and Pg- 
pham- conceived, that the hundred ſhall not 
be charged: For the Stat. of Winton extends 
only to Robberies done to the'Perlon : And | 
was pringipally made for ſafeguard of travek- 
lors. But every one ought to keep his-own 
Houſeat his peril ; for it is his' Caſtle, and no 
other ought to meddle there: & therefore it is 
not reaſon, that any ſhould be charged, it 
he be rabbed there. 

" ' Robbery done on a Sunday hall be chav 


Cro. 2. . geable to the Country. 
Parr. Wait 5 
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27S Reſolver on the Saf; of 37; liz: 


ki; 
By the Stat..of 27. Eliz. c..x3, none ſhall 
have Action. upon the faid Stazute, except the £1... 

Parties robbed. ſoſoon as he nay give notice /.s,Sexcz!s 
of the ſametaany of the Inhabitants of any Caſe, 

Village, Town, or Hamlet , next to the plice 

where the Robbery was done, andit they in 

purſuit ;apprehendany.of the affeaders, that 

-will excuſe the Town. | = 

- Action upon the Statute of Fimor, for 

.that one Brook his Seryant was robbed; and Cro. 1. 
alledges that- the Plaintiff himſelf came be- BT _ - 
fore a Juſtice of Place, and was (worn accor- / 1,2, 
Gipg to the Stat, of 27. Eliz. - And aftex 

Yerdi&, it was alledged in Arreſt of Judge. 

ment, that the Seryant was to be-ſworn, ayd 

not the Maſter z and fo was the opinion of the 

Court : Fer the Servant might know the 

Perſons , when the Servant was robbed, and 

the Maſter was not in company : and the In- 
\tent of the Stat. is, that he that had notice, 
hall be (worn , and thereupon Judgment 
- was ſtaid, Fs v3 

Aion upon the Stat. of inten, whereas "IN 

one Palmer, thaFlaiatiffs Seryant was robbed or Bt 
Within the hundred of 68 pounds, by Perſons mend, +. 
-unknown,and had made Hue and,Cry,accord» Hundred 
-ing to the Stat. and one of the Thieyes were 4 9&ne 
taken, and the aid Palmer had made oath be- 37,@ 38, 
fore ſucha Juſtice of Peace, of the ſaid County 
next adjoyning te the faid hundred within 

20 daics, before this Action; arqught » that 
; 4 . - he 


ayrobir'y 
=o 
ifties, who/did 
* ) ? B tiotKYerint;, that:the 
'Wito- wat! RT ro, ogy 
ur of 27. Elis;,'t ty who dtings 
AQtior 1 n'ot 48) "eo tnake char; Oath; _ 

t xo re was rob. 
the Aion y and 
TD Ffirficicne:' Bat 
1 theiAction', he him- 
| de pak 's Srrho-3 every 
f the Rob a , othtrviſthe might noc bring 
3 thereforethe Adtionlyes not, But it 
was: yelo! / the Court g'that the Aion 
WellHyestof di Miſter, and that the Servants 
'Oach was Tent. for! it is properly in hls 
Notice, that he was robbed; and did not know 
any of the Kobbets;-and'the Maſter knows it 
$0 ot that he was robbed , ,or who were The 
exſons ; but* by the report of his Servant; 
and it would beiticonvenienÞ, if the- Maſter 
. ſhould not bring the Aion, but the Servact 
\ right releaſe,or netrhponin or diſcontinue the 
Suit, and ſo the Mifter ſhould have the loſs by 
his falhood; therefore the Maſter ſhall bring 
the Action, and hayehis Servant , who was 
robbed, be his witgeſs : whereupor, it was ad- 

judged for che Piinrifh, 


Aion 
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+ + Ation upon the Stat. of Hue and Cry,ſup- 
'1poling thathe was robbed inſuch a High way, 
mn diviſis Hundredorum , and' that he gave nq- PELY 
tice thereof to the Tahabitants of-the'Hun- pr 'b 5 
_— to the Place where he was robbed. fer, v. 1n- 
After Verdict for the Plaintiff, it was moved bitantes 
MArcrcſt of Judgment, that this declaration _ | 
inot:good , becauſe he doth not ſhew , that Spebar p 
theHigh way is within any Hundred. Andin 67, 
truth, it out to be given to:the Inhabitants 
-of:both Hundreds, and fo bc divers Prefidents 
that notice was given in the other Hundred, 
tothe Inhabitants of that hundred: Sed non 
llocatmr 3 wherefore: it was adjudged for the 


Plaintiff, | 
Hue and Cry mate in the next Vill adjoyn- cro. z. 
ing, though it, were in another County , is part. Tate 
enough : for a Stranger catnot know the {*7,.%- Ins 
diviſion of Countys. Vc 
Vide Cro. 3. part. Merrik, v. Hundred, de 14, 
Rp oſgate 379- y - 

AQion upon the Stat. of Winton of Hue Co. 2. 
and Cry, and ſhews in his Count the ſaid Sta- Part. 4n- 
tute, and that ſuch a day he was xobbed of fo be Lg 
much within that Hundred) and that he made gf r,w4- 
Hue and Cry : and ſhews according to the nour 187. 
Yatute of 27. Eliz. And that within 40da3ys 
before the Action brought, he was ſworn be. 
fore ſuch a Juſtice of Peace, that he was rob- 
ded of ſo much, and did not know any of the 
Felons; & that as yet the Defendants had not 
taken any of the Felons, nor fatify'd him cox- 
tra formam Stat. predift. unde Attio accrevit, 

Aﬀter Yerdi for the Plaintiff, it was moved 
that 


2 And th  oate lad chaethe betl Berne war was 
EF: Statati predic. For the Aion was grounded 
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ſon, wherein Trai-| To counterfeit the 
tors be in Durance, | Great-Seal or Mony, 
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eſcape is High Trea- Forging the Kings 
ſon, though the Par-|] Coyn, without ut-_ 
ties d1d not know| tering 1t, 1s High 
there were anyTrai-| Treaſon. 8 -bg 
tors there. Tb.' Brinzin> into the Realm 
There muſt be Levying counterfeit Coyn, * 
of War de faFo , to; High Treaſon. 87 
make it Treaſon. 7b. By the Antient Law a 
What ſhall be faid an! Mad-Man might be 
adhering to the|. guilty of High Trea- 
Kings Enemies to fon. a3 
make a Treal. with- Where a Now compos 
n the Stat. of 25. E,| wentis cannot be 
, 83, 84] guilty of High Trea- 
Where a conſpiracy| ton at this day. 7b. 
with a Foreign What Aliers may com- 


mit 


- -mit Treaſon, 
Where the killing of an 
Embaſlador was ad- 
judged High Trea- 
ſon. 39 
An Embaſſador ſhall 
looſe the Priviled- 
ges of att Emballa- 
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High Treaſon. 76. 
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